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PREFACE. 



Wb lia7e received from our readers so many requests to 
famish a digest of the cases contained in our series of railroad 
reports, that we feel sure that the present yolnme is needed 
by the profession. 

The great difficulty that we have met with in C9mpiling 
this work has been the classification of the cases under suita- 
ble titles where they can be speedily found by the general 
practitioner. The temptation has been strong in this depart- 
ment of the work either to class all the cases under a few 
great topics divided into appropriate sub-titles, or else to 
multiply the various main titles indefinitely, so as to embrace 
every topic touched on in the numerous cases. A little reflec- 
tion will show that neither of these methods would have been 
well suited to the present purpose. A digest containing too 
small a number of titles is bewildering to the great mass of 
those consulting it. In order to use it with advantage, each 
person resorting to it must be thoroughly conversant with tbe 
method of its arrangement, and look at it from the same 
mental standpoint as the compiler. On the other hand, a 
digest with too many titles is fully as useless. Its very bulk 
renders it cumbersome and confusing. Besides, it is vain for 
the compiler to hope to be able to class his cases under every 
head which the caprice or fancy of his numerous readers may 
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It pbeface. 

suggest. If he attempts to do so and fails, persons consnlting 
his book will naturally be often disappointed in searchiog for 
some peculiar heading which they have expected to find. 

We have in this work attempted to combine the advantages 
of both systems, and have, we trust, escaped the disadvantages 
of both. iN'umerous leading titles have been introduced, which 
for the convenience of the reader have been broken up into 
sub-titles. In addition, however, a great number of less import- 
ant titles have been inserted, and the whole supplemented by 
numerous cross-references. We hope, therefore, and believe 
that our readers will have little trouble in turning to any 
topic upon which they may desire information. If the success 
of the work is commensurate with the time and labor that 
have been bestowed upon it, we shall be more than satisfied. 
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V, Harrison Co., VL 627 
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, Missouri, etc., R R ©.. VI 597 

V. O'Donnell, X 713 
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. Texas Express Co. c, I. 618 
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, Kentucky R RL «., L • 79 

, Memphis, etc., R R «., 1 881 

Thompson, Peoria, etc., R R «., VII 101 
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1>. Perrine, III 140 

Thomason, St. Louis, etc., R R, VII 419 

Thornton «. Wabash R R, VL 602 

Thul, Atchison, etc., R R Co. «., X 788 
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, Secor f)., VI 616 
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Troutman, Philadelphia, etc., R R ©., VI 117 

Troy, etc., R R c. Boston, etc., R R. VII 49 

, Payne ©., VI 64 

Truesdale ©. Green, VII H69 
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Union Pacific R. R, Mooney «., IX 181 

, Morgan!?., VI 58ft 

. Warden «., 1 427- 

, Whipple «., VIII 651 

1>. United States, IX 54 

©.York Co., 1 681 
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f>. Thomason, V; 589 
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Van Brunt, Van Cott ©., II 407 
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Vance «. Burlington, etc., R. R., X 628 

Vanderbilt, State «., VIII 657 

Van Horn t?. Burlington, etc., R. R, VII 591 

Vannoy v. Duprez, VI 623 

Van Orsdal©. Burlington, etc., R. R., V 53 

Van Wyckt?. Knebals, X 664 

Vaughan v. Providence, etc., R. R , IX 41 

Vaughn v. Smith, VII 82 
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, Thornton «., VI 602 
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Wade, Walnut v.. m 86 
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©.Detroit, etc.. R R, IX 251 
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, Louisville, etc., R R «., V 625 
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V. Pittsburg, etc., R R, m 525 

Woods t^. Pittsburgli, etc., R R, VII 478 

V. South and North Ala. R R «., IX 419 

Woodruff Car Co. «. Diehl. IX 2H 

Wooley «. Grand St., etc., R R, III 898 

, Newport, etc.. Bridge Co. v., VII 18 

Woostcrv. Sugar R Valley R R Co., X 499 

Wooters©. International, etc., R R. IV 100 

Worcester, etc., R R, Loring «., VI 611 

, City of, Machine and Iron Co. f).. VI 624 
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, Pittsburg, etc., R R «., V 628 
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Wyandotte R R, Blewett «.; VI 579 

Wyly, Atlantic, etc, R R »., VHI 262 
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Ytumallv. St. Louis, etc., R R, X 726 
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Yocum, St Louis, etc., R R «., VI 617 
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DIGEST OF NOTES TO CASES. 



Abandonment. 

Beversionary rights of land-owner on abandoDment of land 
for purposes for which it was originally taken by railroad 
oompany. X., 12. 

As to what constitutes and what ia effect of abandonment. 
X., 143. 

Aet of Ood. 

What amounts to. No liability for results of. II., 171. 

Aid Bonds. 

See MiTKioiPAL Subscriptions. 

Animals. 

See Fences, Oabbieb. 

As to collisions with. I., 87. 

As to cattle running at large. I., 172. 

Duty of company as to animals at common law and under 
statute. VII., 677. 

What is contributory negligence on part of owner of cattle 
in allowing them to stray. VII., 580. 

Question of speed in connection with injuries to cattle 
straying on track. Duty of company to slacken speed or stop 
train. VIIL, 382. 

Appeal 

As to appeals from orders refusing injunctions. II., 290. 
As to appeals in condemnation proceediugs. V., 387. 

Assessments. 

Assessments upon railroads for local improvements. VII., 
236. 
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Baggage. 

Liability of sleeping-car companies for loss of baggage. 
IX., 301. 

Bills and Hotes. 

As to bills and notes giyen to railroad companies condi- 
tioned on location of road at certain point. IX., 606. 

Bill of Lading. 

See Oabbibb, Cokkeotikg Lixes. 

Ownership in goods passes by assignment of bill of lading. 
I., 284. 

How far transfer of, passes title to goods. III., 331. 

Late cases as to effect of clause in bill of lading limiting 
liability. IX., 110. 

In order to give effect to clause limiting liability assent of 
shipper must be shown. IX., 122. 

Bonds. 

See MmsnciPAL Subsobiptioks. 

Overdue coupons bear interest from maturity. I., 516. 

Negotiability of coupon bonds. III., 26. 

As to issue of irredeemable bonds. lY., 127. 

Power of company to issue negotiable bonds. VII., 117. 

Company cannot set up defence of ultra vires as against 
bona fide holders of negotiable bonds. VII., 118. 

Brakes. 
See generally VL, 145. 

Branoh Bailroad. 

Power to construct branch railroads. IV., 200. 

As to right to condemn lands for and construct branch or 
lateral railroads. X., 21. 

Canals. 

As to sale of Penna. State Canal. IV., 201. 

Carrier. 

See Bill of Lading, Connecting Lines, Discbimination, 
Passengees, Tickets. 

Genebal Pbinciples. 
General principles as to liability of carriers. III., 326. 
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Public nattire of daties of railroad companies as carriers. 
III., 602. 

Existence of state of war or riot. How far defence to obli- 
gation of company to transport freight. IX., 13. 

Relations with Express Companies. 

What facilities railroads are bound to afford to express 
companies. UI., 601. 

How far railroad company may itself carry on express busi- 
ness. III., 603. 

Liability of railroad company to express company for loss 
or damage to express matter. III., 606. 

Daty of carrier to afford equal facilities to express compa- 
nies. IX., 834. 

Fbbioht Chaboes and Discriminations. 
As to unjust discrimination in freight. III., 603. 
Excessive freight charges and discriminations. IX., 343. 

Dblivbrt to Carrier. 

Where carrier gives bill of lading, he is estopped from 
denying receipt of goods. I., 284. 

Where property in goods committed to carrier passes. III. , 
330. 

Effect of fraudulent concealment by shipper of the nature 
and value of goods. IX., 73. 

Connecting Lines. 
Besponsibility of one of several connecting carriers for 
injury to goods in transit, where there is no evidence to show 
in whose hands the goods were when the injury took place. 
IX., 94. 

Stations and Conveyances. 
Bules as to stations and conveyances. IX., 304. 

Limitation op Liability. 

As to contracts and notices limiting liability. III., 272. 

Carrier cannot contract for exemption from liability for 
results of his own negligence. III., 273. 

Late cases on the right to limit liability by special contract. 
IX., 110. 
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Assent of shipper must be shown to special contract limit- 
ing liability. IX., 123. 

Dblivert. 

As to deliyery of goods without presentation of bill of 
lading. I., 284. 

Liability ceases where goods are taken from carrier by 
legal process. I., 284. 

Whether existence of state of war or mob is sufficient to 
excuse delivery by carrier. VL, 403. 

Misdelivery of goods by a carrier. IX. , 82. 

Where and when carrier's liability terminates. IX. , 122. 

Damages. 

Measure of damages for failure of company to deliver goods 
at destination. IX. , 196. 

Measure of damages in action for loss of goods by carrier or 
delay in transportation. IX., 334. 

WABBHOUSEMBlf. 

When carriers are only liable as warehousemen. VII., 404. 

Lien. 
As to carrier's lien. III., 425. 

Oabbibrs op Live Stock. 
Eesponsibility of carriers of live stock. III., 326. 
As to liability of carrier of live stock. III., 489. 
As to carriers of live stock, their common law liability and 
contracts limiting this liability. VII., 389. 

Cattle. 

See Animals, Fences, Gabbiers. 

Charter. 

Effect where charter is granted by more states than one. 
VIIL, 650. 

Child. 

See Parent and Child. 

Duty of Company. 

Servants must exercise due care as to children on the track. 
L, 158. 
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Dnty of engineer as to child on track. IV., 561; IV., 572; 
VI., 29; VI., 63. 

Duty of Child. 

As to measore.ot care required on part of child. IV., 559; 
VI., 63. 

COKTBIBUTORT NEGLIGENCE. 

Contributory negligence cannot be ascribed to child of 
tender years. I., 157. 

Is npt governed by same rales as adult in regard to contrib- 
utory negligence. L, 158. 

Cannot be guilty of contributory negligence. 11., 16. 

When child may be guilty of contributory negligence. 
IV., 572. 

City. 

See MimioiPAL SimsoBiFnoKS. 

Colored Persont. 
Bights of, in raihroad trains. IX., 306. 

Common Carriers. 

See GABRiEBa 
Competition. 

See CONTEACTB. 

Condition. 

Construction of conditions in deeds of land to railroad com- 
panies. What constitutes a condition. VIII., 734. 

As to conditions precedent in cases of subscription to stock. 
IX., 606. 

Conneeting lines. 

See Cabbiers. 

When company is liable to passenger for injury beyond its 
own line. I., 133. 

As to responsibility of carrier for loss of goods beyond its 
own line. III., 271. 

Contracts limiting liability enure to benefit of connecting 
lines. III., 273. 

As to how far railroads are liable tor losses of freight be- 
yond their own line. III., 602. 
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Liability of carrier for loss beyond its own line. Contracts 
in relation to such liability. V.> 22; VI., 439. 

As to contracts between connecting lines. YIII., 575. 

Lien of last carrier for freight and back charges paid. 
IX., 45. 

What is and what is not a contract fixing upon a railroad 
company extra-terminal liability. IX., 3D. 

Besponsibility of one of several connecting carriers for in- 
jury to goods in transit, where there is no evidence to show in 
whose hands the goods were when the injury occurred. 
IX., 94. 

Liability of railroad company for injuries to passengers and 
servants on line or property of another company. X., 791. 

Consolidation. ' 

EfFect of consolidation of two corporations, one of which is 
exempt from taxation. III., 572. 

EfFect is to release subscription to stock. lY., 262. 

Effect of, on debts of consolidated companies. lY., 292. 

Assent of legislature and stockholders of both companies is 
necessary. IV., 513. 

Effect of, as to debts of companies consolidated. lY., 513. 

As to consolidation of railroad companies of different States. 
v., 388. 

When railroad companies may consolidate, and the effect 
thereof generally. VIII., 647. 

Constitutional Law. 

As to exemptions from taxation. I., 569. 

What does not amount to regulation of commerce by State. 
State Statute may prohibit unjust discriminations in freight 
of goods carried in and out of State. YII., 634. 

Construction of the constitutional guarantee of *' equal 
rights." Principle in cases of taxation. VIII., 56. 

Taxpayer has a right to a hearing on assessment of tax. 
VIIL, 58. 

Oonstniotion. 

.Officers cannot enter into construction contract with cor- 
poration. IV., 307. 
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Contract 

As to contracts in restraint of trade. ' V., 25. 

When in restraint of trade cannot be enforced. IX. ^ 383. 

What agreements are and are not yoid as tending to dis- 
courage and preyent competition. IX., 595. 

Contributory Hegligenoe. 

See Nbgligbkcb (Contributoby). 

Conveyanee. 

Effect of, as carrying with it soil of adjacent street. III., 
222. 

As to construction of conditional clauses in conyeyances. 
VIIL, 734. 

Corporation. 

Incorporation. 

Status of corporation chartered by two or more States. 
VIL, 21. 

What is considered as a mere license to foreign corporation 
to exercise its franchise. YIL, 22. 

Effect where same corporation is chartered by laws of more 
than one State. VIII., 650. 

Corporate Powers. 

Power to hold real estate. I., 41. 

Qeneral principles as to corporate powers. 11. , 327. 

Has no other power than what is conferred by statute. 
III., 175. 

Cannot appropriate funds to purposes outside of their 
charters. III., 564. 

Power of corporation to borrow money and issue eyidences 
of indebtedness. lY., 127. 

Power to issue negotiable bonds. YII., 117. 

Cannot, without express legislatiye authority, transfer or 
lease its road and franchises to another company, or take 
stock in another road* IX., 595. 

Corporate Liability. 
Corporation liable for exemplary damages. IX., 373. 
How fkr corporation liable on contract of promoters entered 
into prior to incorporation. IX., 629. 
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When relieved from liabilijby for accidents occurring daring 
receiyership. IX. , 738. 



Couponi. 
Courts. 



See Bonds. 
See JuBiSDionoK. 



Creditor. 
When holders of preferred stock are creditors. IX., 647. 

Criminal Law. 

See Ikdigtment. 

Crossing. 

Duty op Travbllbrs. 

Duty of person approachiog crossing to stop, look and 
listen. How modified. I., 138; II., 226. 

Duty to stop, look and listen, notwithstanding omission of 
signals. II., 181. 

Belative duties of parties where view at crossing is ob- 
structed. VI., 191. 

Duty of Railboad Co. 

What is due care on part of company in approaching cross- 
ing. I., 140. 

Measure of duty towards public at crossings. II., 182. 

Duty of company as to posting flagmen. II., 182. 

As to duties of railroad companies at crossings generally. 
VI., 123. 

Duty to give signals of warning on approaching crossing. 
VL, 123. 

Duty as to flagmen and gates at crossings. VI., 123. 

Duty as to speed in approaching crossing. VI., 124; 
Vm., 381. 

Use of flying switch is negligence j?^ se. VI., 126. 

As to care in backing of train. VI., 125. 

Duty of company to have sufficient brakes to stop train. 
VI., 145. 

Belative duty of parties where view is obstructed. VI., 297. 
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Making and Maixtenence of Stbeet and Highway 
Gbossings. 

Daty of company to restore highway at crossing to former 
condition, and to keep same in repair. III., 415. 

Obligation of company to keep track at crossing in good 
order and repair. VI., 57. 

Obligation of railroad company to restore highway cross- 
ings and keep them in repair. Measure of duty. How en> 
forced. X., 330. 

Gbossixg of One Bailboad by Anotheb. 

As to crossing of one railroad by another. lY., 201. 

When one railroad has right to cross another. Bight to 
compensation in such case. Measure of damages. X., 32. 

Measure of damages where one railroad crosses another. 
X., 136. 

Damages. 

See Ehinei^t Domain. 

Damages recoverable in casd of death. VII., 32. 

Mteasure of damages for failure of company to .deliver goods 
at destination. IX., 196. 

What damages recoverable for failure to stop train to let off 
or take on a passenger. IX., 314. 

Measure of damages in action for loss or delay of goods by 
carrier. What are deemed consequential damages. IX., 
334. 

Measure of damages for injuries to passengers. IX., 371. 

Corporation is liable for exemplary damages. IX., 373. 

When verdict will be set aside because damages are exces- 
sive. IX., 373. 

Damages in actions of trespass against railroad companies. 
X., 44. 

Death. 

The right of action for causing death of a human being. 
Local nature of action. VIL, 30. 

Damages recoverable in case of death by parents, husband 
and wife, and more distant relatives. VII., 32. 

Debtor and Creditor. 

When holders of preferred stock are creditors. IX., 647. 
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Declarations. 

When declarations of servants are admissible as part of the 
res gestae. VII., 419. 

When dying declarations are admissible as part of the res 
gestae. VHI., 169. 

Deeds. 

See Convey AKCE. 
Direetors. 

See Officebs. 
Discrimination. 

As to statutes forbidding unjust discrimination in freights. 
III., 603. 

Yalidity of state statutes prohibiting unjust discrimina- 
tion in rates of freight and fixing such rates. VII., 634. 

Excessive freight charges and discriminations. IX., 343. 

Discrimination by one company in favor of another is not 
allowed. IX., 384. 

Dividends. 
As to dividends on preferred stock. IX., 646. 
When interest is payable on dividends. IV., 293. 

Dower. 

See Widow. 
Dying Declarations. 

See Declarations. 
Ijjectment. 

When action of ejectment is maintainable against a railroad 
company. X., 44. 

Eminent Domain. 

Obkebal Principles. 

What is a public use. 1., 41; III., 195. 

Company has right to permanent and practically exclusive 
use of right of way. L, 140. 

Track of one company can only be taken by another by 
virtue of a legislative grant, and upon making due compensa- 
tion. I., 204. 

Property cannot be taken or damaged until compensation is 
seoured or tendered. II., 460. 
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When property and franchises of corporation may be taken 
by rirtne of the right of eminent domain. III., 322. 

Grossing of one road by another not a taking entitling for- 
mer to compensation* lY., 201. 

What interest in land is acquired by exercise of power of 
eminent domain* When fee is acquired and when easement 
merely. Berersionary and other rights of landowner as to 
land taken. X., 11. 

Bight to condemn lands for branch or lateral railroads. 
X., 21. 

When one corporation has authority to take property or 
franchises of another. X.^ 31. 

Various methods of determining whether lands shall be 
condemned and of assessing the damages. Powers of legisla- 
tures in this respect. Y. 540. 

Pbebequisitbs to Bight of Eis^tby. 

Payment or tender of compensation must precede entry on 
land. L, 5; HI., 225. 

What amounts to wairer of compensation. III.^ 223. 

Compensation need not be prepaid unless constitutional 
provision is express. X.^ 43. 

Effect of filing bond by company or making deposit. X., 
43. 

Pbacticb. 

Notice of proceedings to land-owner. I., 11. 

ProTisions of statute as to mode of estimating compensa- 
tion exclusiye. III., 222. 

As to tribunal to assess damages. V., 386. 

Who are proper parties in condemnation proceedings. 
Widow and remaindermen. V., 389. 

Inaction of landholder not held a waiver of right to insti- 
tute proceedings to assess damages for land taken. X., 45. 

Damages. 

In general what damages are recoverable, what are deemed 
consequential and what direct. Measure of damages. II., 
462. 

What damages are included in award. Damages for im- 
proper construction and operation of road not included. III., 
223. 
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What is the true measoie of damages ? Y., 852. 

What elements of damage are allowed, and what damages 
are considered specalatiYe. Y., 352. 

Evidence admissible in estimating the compensation to be 
paid. Y., 354. 

When benefits to the land may be set off as against 
damages. Y., 356. 

As to right to consequential damages. YII., 17. 

Measure of damages where one railroad crosses another or 
runs its cars oyer tracks of another. X., 136. 

Bight to damages of persons having less than a fee simple 
in the land taken. Mortgagors, lessees, vendora, and ven- 
dees. Life tenants. X., 148. 

Land-owner is entitled to compensation for injury done to 
whole of tract where part is taken. X., 165. 

Damage to tract as a whole. How estimated. Benefits to 
be considered. X. 165. 

Granter of land after condemnation proceedings are in- 
situated cannot recover damages. X., 525. 

Appbax. 

As to appeal or certiorari to assessment of damages. Y., 
387. 

iNJUKCnONS. 

When injunction lies to restrain appropriation of land by 
railroad company. X., 393. 

Tbbspass and Ejecthekt. 

When proceedings are defective, company is liable in tres- 
pass for entry. L, 12. 

Where company does not institute proceedings, owner of 
land may have hid action. III., 225. 

Proceedings have no application to trespasses before entry 
became lawful. III., 225. 

When action of trespass lies against railroad companies. 
X., 43. 

When land-owner by inaction is deemed to have waived 
right to bring ejectment or trespass. X., 45. 
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Streets. 
Right of abutting land-owner to compensation where rail- 
road is built on street. V., 284. 
As to right of railroad to run through the streets of a city. 

vn., 15. 

When land-owners abutting on street are entitled to oom- 
pensation for building of railroad thereon. YII., 16. 

When compensation is allowed to abutting land- owner for 
use of street by railroad. YII., 623. 

Equity. 

Power of court of equity to oblige railroad corporation to 
perform its duties. IIL^ 603. 

Jurisdiction to enforce uncalled and unpaid subscriptions 
to capital stock. lY., 384. 

Assignee or official receiver cannot file such bill. Id. 

Estoppel. 

Where carrier gives bill of ladings he is estopped from 
denying receipt of goods. I.^ 284. 

Persons procuring passage of act cannot set up its uncon- 
stitutionality. III.^ 24. 

When person is estopped by his acts from denying his 
liability as a stockholder. IV., 385. 

When municipality e6topi)ed from setting up invalidity of 
municipal aid bonds. Y., 244. 

Evidence. 

See Dbolaratiok, Experts. 

When opinions are competent evidence. X., 737. 

Party has a right to re-examine witness where his testi- 
mony is impeached. X., 737. 

As to propriety of ordering plaintiff in action against rail- 
road for injuries to submit his person to inspection. X., 
791. 

Experts. 

See Evidence. 

The law of expert testimony as applied to railroad compa- 
nies. VIIL, 76. 

As to propriety of ordering plaintiff in action against rail- 
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road company for injaries to sabmit his person to experts. 
X., 791. 

Express Companies. 

As to the law relating to generally. Their relations to rail- 
road companies. IIL, 601. 

Duties of railroad companies to afford equal facilities to. 
IX., 384. 

Fences. 

See AxncALS. 

As .to obligation of company to fence. I., 171. 

Duty of company to provide fences as against cattle under 
yarious statutes. VIL, 577. 

Where company fails to erect fence, how far contributory 
negligence of land-owner precludes recoTery for injury to cat- 
tle. VII., 680. 

lire. 

Liability of railroad companies tor fires kindled by sparks 
from engines. IL, 276. 

What amounts to contributoiy negligence on part of prop- 
erty owner. II., 277. 

. Liability of railroad company for negligently causing fire. 
Vh., 634. 

Duty of company as to use of best appliances to prevent 
fire from sparks. YIL, 537. 

What is evidence of negligence on the part of the com- 
pany. Vn., 637. 

As to duty of company to keep its track free from com- 
bustible material. YIL, 538. 

As to what is contributory negligence on part of land- 
owners. VII.^ 639. 

When negligence of company is deemed proximate or r^ 
mote cause of loss. VIII., 62. 

F^gmen. 

See SiGiTALS. ' 

When company must furnish fiagmen. II., 182. 

Obligation of company to post flagman at pressing. . VL, 
12^4. ' 
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Floodi. 

How far railroad company is bound to provide against 
n., 171. 

Actions against carriers for losses occasioned by floods. III., 
326. 

njing Bwiteh. 

Use of flying switch at crossing is negligence per se. YL, 
125. 

Use of in city is gross negligence. VI., 147. 

Franohiiea. 

May be protected against unlawful competitionPand obstroe- 
tion. I., 204. 

Fraud. 

As to transfers and conveyances in fraud of creditors. I., 
426. 

As to dealings of officers with corporation. I., 435. 

Effect of fraudulent concealment by shipper of the nature 
or value of goods. IX., 73. 

Kraight. 

See Gabbibb. 
Ground Bent. 

Owner of ground rent on land taken for railroad is entitled 
to compensation. X., 150. 

Highways* 

See Stbbbts and Highways. 
Homegtead. 
When land grant good against pre-empter& I.^ 12. 

Horse Cars. 

See Stbbet Railboads. 
Honei. 

Actions for injuries to horses occasioned by their being 
frightened by sounding of bells and whistles. YI.^ 49. 

Husband and Wife. 

Damages recoverable by husband for death of wif e^ and by 
wife for death of husband. YIL, 83. 

Illegal Contracts. 

As to contracts in restraint of trade, and preventing com- 
petition, v., 25; IX., 383; IX., 686. 



Digitized by VjOOQ IC 



Indiotmentf. 
Ab to iadiotaieD^ai ugaimrfi railroad oompanies. VIIL, S04 

Injunetion., 

When it will issue to protect franchises of corporations. 
L, 204. 

As to appeals from orders refusing injunctions. IL, tdO. 

iTFill issue to preyent directors from direrting funds or 
making ultra vires contract. III., 176. 

When injunction will issue to restrain collection of taxes. 
III., 693. 

J^fandatory^injunctions to force railroad companies to per- 
form their duties. III., 603. 

Mandatory injunction may be issued to compel railroad com- 
pany to keep street crossing in repair. X., 333. 

When injunction lies to restrain appropriation of land by 
railroad company. X., 393. 

Interest 

Oyerdue coupons bear interest from maturity. I., 616. 

Interest is collectible on diyidends due and unpaid. IV., 
293. 

As to agreement to pay interest on stock. IX., 647. 

lirredeemable Bonds. 

See Bonds. 
Judgment. 

Holder of judgment which is lien on land is not entitled 
to compensation where land is taken for use of railroad. X., 
160. 

Jurisdiotion. 

Powers of judge in chambers. Y., 386. 
. . Where parties are citizens of different states United States 
courts have jurisdiction. III., 601. 

Power of courts to fix rates between express and railroad 
companies. III., 606. 

Land Oranti. 
. When valid as against pre-emptors. L, 13. 

See Bravoh BAiLitOADB. 
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When without authority^ leseor is liable for torts of lestee. 
n., 545. 

Belative liability of lessor and lessee for torts in operation 
of road, VIL, 413. 

BAilroad cannot lease its road to another company without 
due legifilative authority. IX., 595. 

Bight of lessee of land taken for railroad to damages. X, 
149. 

Lioense. 

As to effect of licensing use of track as a highway by the 
puMic. VI., 20. 

Lieni. 

As to mechanic's liens. L, 211. 

As to carriers' liens. III., 425. 

Carrier's lien for freight. How acquired. How retained. 
When lost. 12., 46. 

Life Tenant. 

Bight of life tenant in land condemned for railway pur- 
poses to compensation. X., 150. 

Zdmltatioiii. 

Although statute has run as against note secured by mort- 
gage, lien of mortgage survives. I., 516. 

Statute of limitations cannot be set up by foreign oorpcMr- 
ataon. IV., 292. 

Limitation of LiabiUty. 

See Bill of Lading, Gabbibbs. 

Location. 

What is and what is not such final location of road as 
debars relocation. IV., 199. 

Oonstmction of terms of charter as to location of terminus. 
IV., 200. 

Change in location is defence to action on subBcription to 
stock* rV., 262. 

As to subscriptions conditioned on location. Oonstruction of 
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inoh conditions. When oonsideied legal and when illegal. IX., 
606. 
Bailroad company condaded by definite location. X., 45. 



Lies to enforce issue of municipal aid bonds. . Y., t4S. 
Bailroad company may be obliged by mandamus to loMff 
street crossing in repair. X., 333. 

Master and Servant 

See SsBYAiirr. 
Mechanic's Liens. 

Who are entitled to. Where forfeited. As to waiver of. 
Not assignable. I., 211. 

When may have priority to mortgage. L, 516. 

Claims d mechanics and material men as against mort- 
gagees in case of receivership. IX., 718. 

Misdelivery. 

As to the misdelivery of goods by a carrier. IX., 82. 
Mob. 

When existence of mob defence on part of carrier for non- 
delivery of goods. VL, 402. 

How far existence of mob excuses a railroad from carriage 
of freight IX«, 14. 

Monopoly. 

Monopolies prohibited at common law. How far legisla- 
tures can create monopolies. Grant of monopoly must be 
express. Municipal corporation cannot create monopoly. IX. , 
505. 

Mortgage. 

What is Covbbbd by. 
As to mortgage of after-acquired property. IV., 511. 

Ikoidbnts op. 
Ohange of evidence in mortgage debt does not discharge 
same. I., 515. 

Mortgage survives though statute of limitations bars re- 
covery on note secured by the same. L, 516. 
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When aesignee of mortgaged premises is liable for the mort- 
gage, v., 27. 

Bight of mortgagee of land condemned for railroad .pur- 
poses to damages. X.^ 148. 

RELiiTrvE Pbiobity. 
When claims for labor and supplies have priority to mort- 
gage. I., 516. 
. Belatiye priority of mortgagees and preferred stockholders. 
IX., 647. 

Belatiye rights of mortgagees and of general creditors to 
proceeds of road during receivership. IX., 718. 

FOBEGLOSUBB. 

Where seyeral mortgages on sever^ properties, the whole 
may be sold together. I., 516. 

As to joinder of junior and senior encumbrancers in fore- 
closure proceedings. III., 530. 

Practice as to the foreclosure of railway mortgages. Parties. 
Sale. Bedemption. VIL, 481. 

As to right of reorganization after foreclosure sale. IX., 
677. 

Himicipality. 

Municipal Powers. 

As to power oyer streets. I., 41. 

As to control over street railroads. I., 330. 

Power of municipalities over railroads. IV., 200. 

Municipality may by ordinance regulate speed of train on 
streets. Failure to obey ordinance is evidence of negligence. 
IV., 573. 

When powers are conferred on municipality with special 
charter by general act. V., 280. 

Power of municipality to authorize construction of railroad 
in street. V., 284. 

As to ordinances regulating speed of train and as to signals 
and flagmen. VI., 125. 

When municipality has power to authorize building of 
road in street. VIL, 16. 

Has no right to grant a monopoly to a corporation. IX., 
595. 
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Aj3 to how far Tiolation of ordiuanoe is itself a ground of 
liability. IL, 183. 

Ag to regalation of speed by ordinance. Violation of or- 
dinance is evidence of negligence only. IV., 573; VIII., 382. 

Ab to Tiolation of municipal ordinances as to speed of train, 
flagmen, and signals. VII., 409. 

Mnnioipal Snbscriptiona. 

As to what is a majority of Yotes. III., 76. 

Effect of recitals in municipal bonds. III., 582. 

Constitutional and statutory. Bight of municipality to 
issue bonds in aid of railroads. V., 241. 

What constitutes a contract to issue aid bonds. V., 242. 

How bonds must be issued. As to election to determine 
whether bonds shall issue. Duty of township ofiBcers. V., 
243. 

As to construction of statutes authorizing issue of aid 
bonds, v., 243. 

Mandamus lies to enforce municipal subscription. V., 243. 

Effect of recitals in municipal aid bonds. V., 244. 

Levying of tax and payment of interest estops municipality 
from denying validity of municipal aid bond. V., 245. 

Power of municipality to subscribe to stock of railroad 
company. V., 280. 

Negligence. 
When question is for the jury. I., 137; L, 158. 
As to the doctrine of proximate and remote cause. VIII., 



Hegligenoe (Contributory). 

General Prikciples. 

What amounts to contributoiy negligence per 8$ authoriz- 
ing court to grant non-suit. IL, 17. 

Where iiegligence of plaintiff does not contribute to acci- 
dent. IL, 37. 

When undisputed facts show contributory negligence court 
may charge that party cannot recover. IIL, 431. 

Where contributory negligence clearly appears in pkuntiff's 
case a non-suit should be awarded. IV., 573. 
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Burden of proof with regard to contributory negligence, 
v., 634. 
The Illinois doctrine of comparatiYe negligence. VIILy 337. 

Persons in Peril. 

Person in peril need only act according to his best judg- 
ment at the time. I.^ 128. 

What is required of person legitimately on track in yiew of 
unexpected danger. III., 364. 

What required of person phiced in perilous position. IIL^ 
431. 

Oqjldeen. 

Oannot be ascribed to child of tender years. I.^ 157. 

Child is not goyerned by same rules a^ adult. I.^ 158. 

Child of tender years cannot be guilty of. 11.^ 16. 

When not attributable to children. IV., 659. 

When child may be guilty of contributory negligence. IV., 
672. 

When child cannot be adjudged guilty of contributory 
negligence. VI., 63. 

Parent and Child. 

When parent is guilty of, in permitting child to run at 
large. I., 158. 

Contributory negligence of parent does not bar child's right 
of action. I., 158. 

Contributory negligence of child bars suit of parent. II., 
16. 

As to contributory negligence of parent barring suit of 
child. II., 17. 

WOICSN. 

No different standard of duty on part of woman than man. 
VL, 64. 

■egotiable Instruments. 

See Bills and Notes. 

Bonds. 
V^groeiL 

See Colored Persons. 
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Vote& 

See Bills akd Notes. 
Notice. 
In proceedings in eminent domain. L, 11. 

Nuisance. 

Indictments against railroad companies for maintaining 
nuisances. YIII., 304. 

Failure of railroad to keep crossing in repair amounts to an 
iudictable nuisance and is ground for action. X.^ 333. 

Officers. 

As to dealings of officers with corporation. I., 435. 

Power of officers to bind corporation by oyer issue of stock. 
III., 26. 

Will be enjoined from dcToting funds or doing ultra vires 
act. IIL, 176. 

Eight of president of corporation to sue. III., 601. 

How far they may contract with the corporation. IV., 306. 

As to compensation of officers. IV., 307. 

Power as to debts of the corporation. IV., 307. 

When services of officer to corporation presumed to be on 
footing of compeusation'and when to be voluntarily rendered. 
IX., 629. 

Parent and Cihild. 

When parent is gnilty of contributory negligence in letting 
child run at large. I., 158. 

Contributory negligence of parent does not bar child's right 
of ation. I., 168. 

Contributory negligence of child bars suit of parent. II., 
16. 

Whether contributory negligence of parent bars suit of 
child. IL, 17. 

When contributory negligence on part of parent to allow 
child to wander unattended. IV., 561. 

Damages recoverable by child for death of parent and by 
parent for death of child. VII., 33. 

What amounts to contributory negligence on part of parent 
in allowing child to stray. When for the oourt and when for 
the jury. Attendance. Station in life. X., 780. 
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Pttrtnerthip. 

Bight of partners owning land to compensation when same 
is taken for nse of railroad. X., 150. 

Pasieng«n. 

See Tickets. 

DUTIBS OF COMPAKY. 

As to injury from defectire platform. L, 78. 

Dnty of company as to improved machinery, etc. I., 87. 

Duty of company in regard to machinery and yigilance. I., 
233. 

Dnty of company as to cars of another line not managed by 
its own employees. I., 283. 

Company is liable for injury beyond its own line where it 
has sold continuous ticket. I.^ 233. 

As to passengers on freight trains. L, 257. 

Right of action where passenger in conveyance of one car- 
rier is injured by collision with conveyance of another. II. , 
180. 

Duty of carriers to. III., 379. 

As to responsibility of company to passengers in freight 
trains. IK., 384. 

Duty of company to passengers where they are called on to 
alight short of platform. III., 384. 

As to suits for being carried beyond destination. III., 440. 

Duty of company to stop train at station. III., 443. 

Liability of company for injuries to passengers beyond its 
own line. Oontracts in relation to such liability. V., 22. 

Duty of railroad company as to machinery and conveyance, 
v., 27. 

Duty of railroad company as to passengers getting on train 
and alighting therefrom. VL, 136. 

Duty of company to passengers necessarily and lawfully on 
track. VL, 137. 

Duty of company in regard to brakes. VI., 147. 

Duty of company in regard to switches. VI. > 148. 

Choice of competent persons to make road and rolling 
stock does not excuse the company for defect. VI. , 420. 

General principles in the various states as to the obligation 
of railroad companies towards passengers. VIII., 401. 
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Duty of railroad company to arrive and depart on acdiedak 
tioM and to stop at gtationd to take on and tet off Jmasengers. 
IX., 314. 

Pbesumptiok of Neolioekce. 

When accident raises presamption of negligence. I., 59 ; 
VI., 418. 

Damages. 

Measure ol daaaages lor injury to passengers. IX«, 37L 

Bights of Gohpaky. 

As to right to eject passengers for misconduct or bad char* 
acter. I., 253. 

As to right to classify passengers as to color. I., 253. 

Bight to eject passenger for non-payment of fare. I., 261 ; 
VI., 333. 

Bight to charge extra fare for ticket bought on train. I., 
262. 

As to stop-off privilege. I., 262. 

As to ejecting persons from train. I., 263. 

When company is liable for tortious and forcible ejection 
of passenger by servant. VIIL, 353. 

As to tickets for limited time only. IX., 358. 

Duties of Fassengeb. 

Is guilty of contributory negligence in riding in unauthor- 
ized place. I., 86. 

As to injuries received by jumping from car while same is in 
motion. I., 460 ; HI., 364; III., 431 ; VI., 137. 

Whether it is contributory negligence in passenger to stand 
on platform. VI., 460. 

Duty of passenger taking train to inform himself as to 
stoppages. IX., 814. 

Praotioe. 

No matter dehors bill in equity can be pleaded after answer 
filed. III., 601. 

Pre-emptors* 

See Lakd Graitt, Hombsteai). 
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Frdhmd Stodc. 

Definition of. Power to issue preferred stock. Diridends 
on, payable only ont of earnings. Oonstraction of agreement. 
Priority of mortgages over preferred stock. How far preferred 
stockholders are creditors. Bemedies of holders of preferred 
stock. IV., 291 ; IX., 644. 

^misiofy ¥otea. 

See Bills and Kotbs. 
Promoters 

As to promoters of corporations. L, 437. 

When corporation liable on contract of promoters entered 
into prior to incorporation. IX., 629. 

Proziiiiate or Bem^ Cause. 

When negligence is deemed proximate or remote cause of 
loss or injury. VIII., 62. 

Seoeiyen. 

Powers and Duties. 

May complete unfinished roads and raise money for that 
purpose. L, 516. 

As to receiver's certificates. III., 180. 

As to operation of road by receiver. III., 180. 

General functions and duties. IV., 83. 

Payment of wages by, from current income. IV., 86. 

Official receiver cannot enforce uncalled and unpaid sub- 
scriptions to stock. IV., 354. 

Liabilities. 

When liable as a common carrier. IX., 736. 

Liability of receiver for injuries to passengers or employees 
occurring during receivership. How he may be sued. Out 
of what funds judgment is payable. IX., 736L 

Other Mattbbs. 
Lien of receiver's certificates. IV., 88. 
Belative rights of mortgagees and of general creditors to 
proceeds of road during receivership. IX., 718. 

BeguktionsL 

See Bulbs and Regulations. 
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BemaiBdemaii. 

Bight of remainderman in land oondemned for railway 
purposes to compensation. X.^ 150. 

Bent 

See Gboukd Bent. 
Beorganization. 

As to right of reorganization after foreclosure sale. IX., 
697. 

Beitraint of Trade. 
As to contracts in restraint of trade. Y., 25. 

Beversionary Bights. 

See Abandokhsnt, Eminent Domain. 

Bight of Way. 

See Eminent Domain. 
Biparian Bights. 

See Watebs. 
Bivers. 

See Waters. 
Boad-bed. 

Obligations of company to keep road-bed in repair. VI. , 
57. 

Bnles and Begulations. 

Daty of company to make and enforce suitable mles and 
regulations to ensure safety of its employees. V.^ 527. 

Must be brought to actual notice of party dealing with 
company in order to bind him. IX.^ 122. 

As to stations and railroad trains. What are yalid and in- 
valid. IX., 304. 

Servants. 

LlABIUTY OF MaSTEB FOR AcT OF SERVANT. 

When master liable for tortious act of servant. When act 
is within scope of servant's employment. I., 466; YIII.^ 353. 

DxTTiEs OF Master as to Traok^ Bolling stock, and 

Machinery. 

« 

Duty of company as to adoption of improved machinery. 
I., 107-114. 
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As to dnty of company to keep its engines in repair. I., 
114. 

Obligation of company to keep machinery and track in 
order. L, 144; XL, 56; V., 505. 

As to injuries from coupling cars. II., 164. 

Dnty of railroad company to famish safe machinery for its 
servants. How far it must use improved forms. V., 504-513. 

Obligations of company in regard to safety of rolling-stock 
belonging to another company. V., 507. 

Duty of company in regard to brakes. VL, 146. 

Duty of company in regard to switches. VI., 147. 

How far master is bound to furnish safe machinery and keep 
same in repair. VIII., 139. 

Whbk Servant buns Risk of Employment. 

When servant is assumed to run the risks of his employ- 
ment. I., 108; I., 138. 

What risks servant assumes to run. Master cannot expose 
servant to extraordinary hazard. II., 163. 

Where servant knows of defect and continues his work with- 
out complaint he is presumed to run the risk. V., 506. 

When servant knows character of his employment he is 
presumed to run all the risks thereof. V., 514. 

What risks of his employment a servant is presumed to run. 
VIIL, 139. 

Fellow Sebvants. 

As to responsibility of master for negligence of co-em- 
ployees. I., 144; II., 103. 

Who are and who are not fellow servants. 11., 104; V., 
526; VIIL, 167, 

Master must exercise due care in selecting suitable servants. 
IL, 104; v., 525. 

Company not liable for injury received from negligence of 
fellow servant. V., 526. 

BlTLES AXD BeGULATIOKS. 

Obligation of company to make proper rules for safety of 
employees. I., 138. 

Dnty of company to make and publish regulations for safety 
of its employees. V., 527. 
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Otheb Matters. 

Who is ''engaged or employed'* about a railway within 
meaning of Pennsylyania act. I.^ 239. 

When declarations of senrant are admissible against the 
master. VIL, 419. 

Signals. 

Omission of signals at crossing does not excuse duty to stop, 
look and listen. II., 181, 227. 

As to flagmen. II., 182. 

As to hability for not giving statutory signals. II., 227. 

As to liability for frightening horses by sounding of bells 
and whistles. VI., 49. 

Obligation as to making sigaals on approaching crossing. 
VI., 123. 

Sleeping Cars. 

Liability of sleeping-car companies for baggage of passen- 
gers. IX, 301. 

Sparks. 

See FiBE. 

Spaoiile Perfoimanoe. 

When a proper remedy. IV., 128. 

Speed. 

Company is guilty of negligence if it runs trains faster 
than permitted by statute or ordinance. I., 128. 

Bunning at high speed through streets of town is negli- 
gence. IV., 573. 

Municipality may by ordinance regulate rate of speed of 
train. Failure to obey ordinance is evidence of negligenoe. 
IV., 673. 

No speed is negligence per se. What is proper speed in 
town or city. Begulation of speed by ordinance of munici- 
pality. VL, 124. 

As to proper rate of speed in approaching crossing. VIII. , 
381. 

As to regulation of speed by statute and ordinance. VIII. , 
382. 
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Qaest!on of speed in connection with injuries to cattle 
straying on track. YIII.^ 382. 

Stations. 

Duty of company to keep platform in safe condition. I. , 78. 

Obligation of company to proYJide safe station and platform. 
VI., 136. 

Duty of company to keep stations in repair. VIII. , 660. 

Obligation of company to stop at stations to take on and let 
off passengers- IX., 314 

Statute. 

Where part of act is unconstitutional how rest is affected, 
m., 24. 

Where persons have procured passage of act they are 
estopped from denying its constitutionality. III., 24. 

Constmction put on state statutes by state court binding 
on United States courts. III., 25. 

State court need not follow interpretation of state statute 
by United States court. IV., 127. 

As to necessary contents of title of act. V,, 357. 

Directory statutes as to running road bind party actually 
running trains, and bind both lessor and lessee. VII., 414. 

In order to create monopoly must be express in its terms. 
IX., 595. 

Stoek. 

See PfiEFBBBED Stoce. 

As to actions for subscriptions and defences. Fraudulent 
representations are good defence. Private agreement is not. 
Parol agreement inadmissible to alter written contract. I., 
377. 

Interest of stockholder cannot be sold without his consent. 
II., 327. 

As to over-issue of stock. HI., 26. 

When specific performance of contract to sell stock will be 
decreed. IV., 128. 

How far increase of capital stock, or change in character of, 
is defence to action on subscription. IV., 263. 

As to transfer of stock. IV., 292. 
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Bill in equity lies to enforce nnpaid and nncalled snbsciip- 
tionB to capital stock. IV. ^ 384. 
Assignee or official receiver cannot file such bill. Id. 
As to agreements to pay interest on stock. IX., 647. 

Stoekholder. 

May restrain diyersion of funds, or making of ultra yires 
contracts. III., 176. 

Where person is estopped from denying his liability as 
a stockholder. IV., 385. 

Holder of stock, as trustee or as collateral, is liable for 
calls. IV., 386. 

Is not released from liability by priyate agreement with cor- 
poration. IV., 387. 

Assent of stockholders necessary in case of consolidation. 
IV., 613. 

Stoppage in Transitu. 
See as to law generally. VI., 375. 
(General principles as to stoppage in transitu* III., 830. 

StreaoLi. 

See WATBBa 

Streets and Highways. 

Power of municipalities oyer. I., 41. 

Duty of company as to construction and maintenance of 
track in public street I., 127. 

Streets. 

As to ownership of soil of streets. III., 219. 

Bight of abutting land-owners to compensation where 
railroad is built on street. V., 284. 

Duty of company as to switches in streets. VI., 147. 

What will authorise railroad to run through the streets of 
a city. Vn., 16. 

Wlien land-owners abutting on street are entitled to com* 
pensation for use of same by a railroad company. VTI., 16. 

When copupensation is allowed to abutting land-owner for 
use of street by railroad. VII., 628. 

As to indictments against railroad companies for obstruct- 
ing highways. Vm., 304. 
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(bant of right to <me railroad to use street does not 4tibsn 
granting right to another railroad to use the same €bmL 

Obligation of company to keep highway orosnngs in repair. 
Measure of dnty. How to enforce said obligation. X., 380» 

Street Bailroads. 

As to right to constmct on streets. L, 330. 

As to injury to passengers on platforms. II. 86. 30. 

Power of municipality to authorize the building of, on 
streets. Bight of abutting land-owner to compensation. 
v., 284. 

Whether it is contributory negligence for passenger to 
stand on platform. VL, 462. 

Subscriptions. 

See Stock, Mukicipal Subsobiftions. 

Various defences to actions on subscriptions to stock. IV., 
261. 

Conditional subscriptions to stock. lY., 264. 

Past eyidencb not admissible to yary terms of written con-* 
tract of subscription. lY., 265. 

Evidence admissible to show contract of subscription. IV., 
290. 

Law as to subscriptions conditioned on location. When 
considered lawful and when void. IX., 606. 

Oannot be enforced until after organization and incorp(»ii- 
tion. IX., 701. 

Sunday. 
As to tiie law of Sunday generally. V., 4£ ; VI., 220. 

Switehei. 

See Fltiko Switohbs. 
See QeneraUy VI., 147. 

Tax. 

See AssESSicBNTS. 
Where company pays state tax it is not liable for leeal 
taxos. L, 410. 
As to exemption from taxation. L , 569. 
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Effect of consolidation of two companies of which one n 
exempt from taxation. IIL, 572. 

Limit on rate of taxation. IIL^ 582. 

When injunction issnes to restrain oolleotion of tax. III., 
593. 

Assessments upon railroads for local improyements. VIL, 



How far taxes are uniform. VllL, 57. 
As to methods of assessing taxes. Bight of party taxed to 
a hearing. VIII., 68. 

Tender. 

Tender of compensation before taking of land. I., 5. 

Terminus. 

What conclusiye location of terminus which forbids reloca- 
tion. IV., 200. 
Construction of terms of charter as to terminus. IV., 200. 

Tioketa 

See Passekgers. 

Company may make extra charge for tickets purchased on 
train. I., 262. 

How far sale of coupon tickets renders company liable 
beyond its own line. V., 24. 

Passengers may be required to exhibit and give up. VI., 
332. 

Person failing to produce ticket or pay fare may be expelled. 
VL, 332. 

Additional fare may be charged to passenger not purchasing 
ticket. VL, 333 a. 

As to continuous tickets and stop-orer priyileges. VI., 
337. 

Commutation tickets and tickets ayailable for limited time. 
VI., 837. 

As to tickets for limited time only. IX., 358. 

Time table. 

Duty of railroad company as to arriyal, departure and stop- 
page of trains. IX., 314. 
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TradL 

See Tbespabbeb. 

Bight of one railroad company to compensation where an- 
other IB authorized to run its cars on the former's track. X., 
33. 

Trespass. 

Company liable in, when eminent domain proceedings de- 
fective. I., 12. 

When action of trespass lies against railroad companies for 
improper taking of land. X., 43. 

Damages in an action of trespass against a railway company. 

Trespassers. 

Duty of company to trespassers on track, on engines and in 
cars. II.y 9. 

Duty of company to trespassers on track. 11. , 124; lY., 
572; VL, 17. 

Duty of company to child trespassing on track. lY., 561; 
IV., 572; VL, 19. 

As to trespassers at stations. VIII., 550. 

Trustees. 

Are entitled to reasonable compensation. I., 516. 

Funds held by fiduciary may be traced and reclaimed 
until they come into hands of bona fide holder. III., 24. 

Holder of stock as trustee is liable thereon for calls and in 
case of insolyency. IV., 386. 

Who as between trustee and cestui que trust is entitled to 
compensation for land taken for use of railroad. X., 150. 

Ultra ViresL 

Injunction will issue at suit of stockholder to restrain 
diversion of funds on ultra vires contract 111.^ 176. 

Principles applicable to Ultra vires contracts. III., 564. 

Defence of ultra vires cannot be set up as against holders 
bona fide of negotiable bonds. VII., 118. 

Vendor and Vendee. 
When property in goods committed to carrier passes. IIL, 
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Bights of^ as to damages for land condemned for naa of 
railroad. X.^ 150. 

Waiver. 

What amounts to wairer of olaim to •compensation fbr land 
taken. Ill, 223. 

War. 

When existence of pnblic enemy is defence on part of car- 
rier for non-delivery of goods. VI., 402. 

Where railroad is under military control it is excused from 
carriage of freight. IX., 18. 

Warehonsemen. 

Liability of railroad companies as warehousemen. ViL, 
404. 

Waters. 

As to the rights of a riparian owner to compensation for 
taking of his property. III., 232. 

Obligations of railroad companies in constructing their 
roads over water courses. V., 86. 

Obligation of railroad companies in regard to surface water, 
v., 86. 

Bights of riparian owners. Y., 92. 

Way. 

See Emikbht DoicAUf. 

Widow. 

When right of dower is consummate, widow is allowed com- 
pensation in eminent domain proceedings. V., 389. 

Bight of widow in land condemned for railway purposes to 
compensation. X., 150. 

Women. 

No different standard of duty on their port than in case of 
men. YL, 64 
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Akandonment 

Where route is abandoned, another oompany may naake nee 
thereof. Troy & B. B. Ob. v. Boston, etc., R Co. VII., 49. 

There may be an abandonment of a constructed line of i^- 
way. Whether it exists depends on circumstances. Central 
Iowa R. Co. V. M. & A. R Co. X., 138. 

A railroad is to be regarded as a unity, and as long as 
there is an intention to complete an uncompleted part, there 
can be no abandonment. Id. 

Iowa statute as to abandonment of railroad held constitu- 
tional. Central Iowa R Co. v. M. & A. R Co. Id. 

Aet of Ood. 

Negligence concurring with, in order to constitute ground 
o{ liability, must be real producing cause of injury. Bait. & 
Ohio R Co. V. S. S. & S. Dist. 11., 166. 

When extraordinary flood amounts to an act of Ood. Int. 
ft Gt. N. R R Co. V. Halloren. III., 343. 

Company not bound to proyide against unprecedented 
storms. Houston & T. C. R Co. v. Fowler. III., 504 

Where injury is caused by ineyitable accident there can be 
no recovery. Turner v. Duncan. VI., 305, 

The freezing of goods is not an a^t o{ Ood. McGraa: v, 8. 
ft 0. R R Co. IX., 188. 
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Adminiftraton and Ezeontora 

Bight of action for death yests in. Perry f;. Oarmichad. 
L, 174. 

Liability of^ to relations^ for damages collected. Id. 

When grant of letters to, cannot be attacked collaterally. 
Holmes v. Oregon, etc., B. Go. I., 623. 

Judgment in action for injaries surrives to, nowithstand- 
ing passage of statute vesting in them right of action for 
death. Galveston City R. Co. v. Nolan. III., 387. 

Administrator has no powers or rights outside of State ap- 
pointing him. Taylor's Adm. v. Penn. Co. VII., 23. 

Where plaintiff in suit dies, administrator must be sub- 
stituted. Nashville & C. R Co. v. Tyne. VIL, 515. 

Administrator withdrawing money deposited by company 
for taking of land, is estopped to deny that he is a party to 
the proceeding, and if on appeal award is lessened, judgment 
is recoverable against him for the dibiinution. Watson et al. ^ 
V. Milwaukee, etc., B. Co.' X., 168. 

Action in tort for ejecting a passenger does not survive to 
administrator. Hannah t;. R & D. B. R Co. X., 737. 

Admiralty. 

See JiTRiSDioTioxr. 

Adverse Possession. 

Effect of, by railroad company as against subsequent vendee. 
Biley v. S. W. R Co. I., 345. 

Must be under color of title in good faith to exempt from 
liability for rents collected. N. 0. & S. R R Co. f;. Jones, 
n., 425. 

Agents. 

See CoHTBAora 

SEByAin:8. 

Where agent issues bill of lading, company is estopped 
from denying receipt of goods. S. C. & P. R Co. v. Bank. 
L, 278. 
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Agents — Continued. 

A telegram from general superintendent is [authority to 
incur expenses for taking care of laborer injured on road* A. 
& N. B. fi. Go. V. Beecher. L, 343. 

A general agent has authority to lease a property for a 
ticket office. Ecker v. 0., B. & Q. B. Co. L, 367. 

As to authority of, to employ person to look up facts as to 
accident. Lovejoy v. Middlesex B. B. Go. I., 613. 

As to authority to contract for stone. Oano v. G. & N. 
W. B-TLGo. L, 614. 

Effect of payment to unauthorized agent Glowdis v. Han- 
nibal^ etc., B. Go. I., 614. 

Where agent of one company issued irregular ticket of 
another company, latter held not bound. H. & T. Gent 
B. Go. V. Ford. II., 514. 

Whether station agents haye power to contract to famish 
cars for transportation is a question of fact for the jury under 
all the evidence. Wood v. Ghicago, M. & St P. R Go. YI., 
814. 

Gannot stop goods in transitu because his principal the 
consignor owes him part of the purchase-money advanced by 
him. Gwyn v. Bichmond & D. B. Go. YL, 452. 

What sufficient evidence of agency. Eatzenstan v. Baleigh 
A G. B. Go. VI., 464. 

Station agent not held competent to enter into contract to 
supply excursion train. Pegram v, Gharlotte, etc., B. Go. 
VI., 470. 

Signature to bill of lading when goods not delivered does 
not estop company. Bobinson v. Memphis, etc., R Go. VL, 
593. 

General agent of consignor cannot receive goods at destina- 
tion. Wilson S. M. Go. r. Louisville, etc., R R Go. VL, 
593. 

Where charter granted to one corporation by two States, 
each company acts as agent for the other. Newport & Gonn. 
Bridge Go. v. WooUey. VIL, 18. 

When agent has implied power to contract to famish cars 
for cattle. Harrison v. Missouri Pac. R Go. VIL, 382. 

Where clerk is employed to look up evidence in accident 
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Agents — Continued, 

cases company is bound by his attempt to bribe a wi^ess. 

Chicago City E. Co. v. McMahon. VIIL, 68. 

'^ Agent and manager of office" is a yice-principal as to ua- 
der employees. Dwyer v. American Ex. Co. VIII., 159. 

Where personal property is injured while in charge of plaift- 
tiff's agent, damages yary with respective culpability .of com- 
pany and agent. Atlanta & W. P. R Co. v. Wyly. VIIL, 
262. 

When presumption is that hand-car was furnished to deteo- 
tiT6 by competent agent Pool v. Chicago, etc., B. Co. VIIL, 
360. 

Agent with general power to acquire right of way cannot 
agree to locate depot at particular place in considei-ation of 
grant of right of way. Houston & T. C. B. B. Co. v. Mor 
Kinney. VIIL, 723. 

Oeneral freight agent cannot flz rate of freight over con- 
necting lines. Announcement by him of rate of freight in 
such case is no guarantee to shipper. Hill v. Burlington, 
etc., E. B. Co. IX., 21. 

As to service of process on agent of incorporated company. 
Houston & T. C. B. R Co. v. Burke. IX., 59. 

Where there is no general freight agent, notice to station 
agent is sufficient notice of stoppage in transitu. Poole o» 
Houston, etc., B. B. Co. IX., 197. 

Principal is not liable in exemplary damages for mx- 
authorized malicious act of agent unless he adopts i^nd 
ratifies the same. Galveston, etc., R R Co. v. Donaboe. 
LX., 287. 

Negligence of agent is negligence of company, and latter is 
liable therefor. H. & T. C. R R t;. R Ferguson. IX., 



When notice to local agent of assignment of claim sufficient 
to bind company. Memphis etc., R R Co* f;. Koch. IX.^ 
429. 



Aid Bond% 

Sm^ ll^mrioiPAL SuBscniFxioirQ. 
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See Pleadings. 



See Oabbieb; Evidengb; Fsjfcnsp. 
Oevbbal Pbikoiples op Liabilitt. 

GOKTBIBUTOBT NBOUGBKOB. 

Pbactige. 
Dakagbs. 

OtHBB MATTBB& 



'Gbistebal PbikgipXiES op Liabilitt, 

LiabUliy for killing of, in Penn., at onfenced parts of road. 
D. & A. B. B. Co. V. Mead. L, 166. 

Missouri law imposing penalty of double damages for kill- 
ing oattle not unconstitutional. Spealman t^. Mo. Pac. B. B. 
Co. II., 636. 

In action for killing, what sufficient allegation of ownership 
of road. Where lessee operates, company not liable. Pitts- 
burg, etc., B. R Go. V. Hunt. II., 649. 

Where a cow was found dead beside the track, and there 
were blood and hair upon the track near by; held, sufficient to 
submit the case to the jury. Blewett v. Wyandotte B. B. 
Co. VI., 679. 

Bailroad is bound to fence against stock on highway. 
Byansville, etc., R B. Co. v, Barbee. VI., 580. 

A judgment will not be reversed on the ground that it does 
not appear that the stock was killed within the county. 
Kaaisas City, etc., R R Co. v. Phillibert. VI., 582. 

An action may be maintained against a railroad company 
for injury to stock, committed while the company was in, the 
hands of a receiver. Kansas Pacific, R R Co. t». Wood. VL, 
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Awiinalu — Continued, 

A railroad is not liable in double damages where the stock 
is killed in an attempt to extricate it from a trestle. Seibert 
V, Missouri^ etc., B. B. Go. YL, 584. 

The mere fact of killing held to be no evidence of negli- 
gence. Undue speed of train within city limits depends upon 
locality. B. & M. E. E. Co. v. Went. VL, 684. 

Bailroads ai*e liable for injuries to stocky to occupants 
as well as owners of adjoining lands. An embankment held 
not BuflScient protection. Veerhusen v. Chicago, etc., R. R 
Co. VI., 583. 

Becovery cannot be had for stock killed at a public crossing, 
under the 43d section of the Missouri R B. law. Sulliyan v. 
Hannibal, etc., R E. Co. VI., 683. 

The fact that stock was killed is presumption of negligence 
on the part of the railroad. Western, etc., B. B. Co. v. 
Steadly. VL, 684. 

Declaration must aver that death was within incorporated 
town and occasioned by failure to erect cattle guards. Bow- 
land V. St. Louis, etc., B. Co. VII., 666. 

Where colts were run over, evidence that gate was easily 
opened by animals does not make the company liable. Both- 
well V. Chicago, etc., R Co. VIL, 670. 

Where injury is unavoidable company is not liable. 
Chicago, etc., R Co. v. Pack wood. VIL, 584. 

Where statute declares killing of stock prima Jacie evidence 
of negligence, the evidence of servants of company alone will 
rebut the presumption. Kentucky ' Cent. B. Co. v. Talbot 
VIL, 585. 

Mere fact that animal is killed does not imply negligence. 
This must be proved. P., G. & St. L. B. Co. t;. McMillan. 
VIL, 588. 

What is sufficient evidence of negligence in killing to sub- 
mit to jury. Cleland v. Minneapolis, etc., R Co. VIL, 689. 

Negligence cannot be inferred from mere fact that trtdn 
struck and killed animal. McKissick v. St. Louis, etc., R 
Co. VIL, 690. 

Duty of railroad company to horses on unfenced track 
Washington t;. B. & 0. R R Co. X., 740. 
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Am'mftU — Continued, 

OONTEIBUTORT NeGLIQBNCB. 

Where the owner of stock is guilty of contributory negli- 
gence, he cannot recover. Kansas Gity^ etc.^ B. R. Co. v, 
McHenry. VI., 681. 

The owner of stock cannot recover for injuries resulting 
alone from his concurrent disregard of statute obligations. 
Kansas Pacific R E. Co. v. Landis. VI., 581. 

Whero plaintiff allowed her horses to run at large, town 
ordinance prohibiting this is admissible in evidence. Van 
Horn V. Burlington, etc., E. Co. VII., 691. 

Duty of railroad company to horses on unfenced track. 
Obligation of owner to prevent their being there. Washing- 
ton V. B. & 0. E. R. Co. X., 749. 

Praoticb. 

In action for causing death, bill of particulars must state 
either that road not fenced or that company guilty of negli- 
gence. St. Louis, etc., E. Co. v. McEeynolds. II., 647; 
Jefforsonville, etc., B. Co. v. Lyon. II., 648. 

In action for killing, bill of particulars must show cattle 
killed in county where action is brought. St. Louis, etc., E. 
B. Co. V. Byron. IL, 661. 

A demand in writing only for value of stock is not suffi- 
cient. The defendant need not allege that it was free from 
all fault or negligence. Central Branch U. P. B. B. Co. v. 
Walters. VI., 680. 

In action for killing stock, service according to statute 
must be clearly shown. Instructions in case regarding duty 
to fence, Held, error without prejudice. Keyser v, Kansas 
City, etc., R. R. Co. VL, 681. 

In an action for killing stock the bill of particulars may be 
amended pending appeal. Allegation regarding fence held 
sufficient. Missouri Pacific B. B. Co. v. Piper. VI., 683. 

Damages. 

Under the Kansas stock law, an attorney's fee may be re- 
covered. St. Louis, etc., E. R Co. v. Byron. II. , 661. 
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AnimalB — Continued. ' 

Where animal is injured through negligence and failure to 
fence, owner may recover compensation and attorney's fee. 
How these are estimated. C. B. U. P. B. B. Go. v. Nichds. 
II., 647. 

BecoTcry can be had only for the value of stod^ of the time 
of killing. No interest can be added. Houston, etc., XL R. 
Co. V. Muldrow. VI., 580. 

Other Mattebs. 

Obligation of owner of crops with regard to trespassing 
cattle. Ward v. Paducah, etc., B. Co. L, 620. 

When owner of, liable for damages done by, to crops of 
neighbor. Ward v. Paducah, etc., B. Co. I., 620. 

Appealu 

See Pbactice; EnimNT Doxadt. 

When Appeaia Lib. 
Practice. 

When Appeals Lie. 

Opinion of court on effect of refusal of nonsuit not ground 
for error. North Penna. R Co. v. Kirk. I., 45. 

No appeal lies from consent decree. State v. McMinnriUe 
ft M. B. Co. IV., 95. 

No error lies to refusal to find judgment on special find- 
ings where there is no final order. Atchison, etc., B. Co. v. 
Brown. VI., 228. 

An order refusing to require *a pleading to be made definite 
is in its nature appealable. Pugh v. Winona, etc., R Co. 
VIIL, 182. 

When no appeal lies from discretionary power of general 
term of N. Y. Supreme Court to grant a stay of a foreclos- 
ure sale. Sjrracuse Say. Bank t;. Syracuse, C. ft N. Y. R R 
Co. IX., 585. 

No appeal lies from circuit court of Md., m condemnation 
proceedings by inquisition. C. ft P. R Co. and B. ft 0. R 
Co. V. Penna. B. R Co. X., 351. 

No appeal lies from action of circuit court of Maryland in 
prooeedings to condemn land. Brown v. Phila., W. ^ft B. R 
Co. X, 4M. 
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Appeals — Contimied. 

As to right of appeal in condemnation proceedings. Bait. 
& Ohio B. Co. i;. P., W. & K. R Co- X., 444. 

Pragtiob. 

Where Supreme Court of Mo. has passed on substantially 
same facts. Court of Appeals will not examine the matter as 
res Integra. St. L. E. Co. v. South Sfc. L. R Co. I., 626. 

Questions waived by counsel and paragraphs of complaint 
disregarded by jury will not be considered as error. Penna. 
Co. t;. Holderman. I., 285. 

One writ of error cannot be taken to two actions. Oauley 
v. P., C. & St. L. R Co. II., 4. 

An appeal brings up only matters preceding entry and per- 
fecting of appeal. L.* S. AM. S., etc., R Cos. v. C. & W. I. 
R Co. II., 454. 

A party appealing from justice may dismiss appeal before 
trial, and thereupon judgment is restored. Elansas City, etc., 
R Co. V, Hammond. 11. , 645. 

When motion to dismiss appeal made too late. St. Louis, 
etc., R R Co. V. Quinn. II., 646. 

Where assignment of error that complaint is insufBcient, 
no reversal if one paragraph be sufficient, unless it appears 
aflbrmatively verdict was on insufficient paragraph. Pitts- 
burg, etc. J R R Co. V. Hunt. II., 649. 

Order setting aside taxation of costs not appealable. Felber 
V. Southern Minn. R Co. II., 650. 

As to costs in case of cross appeals. Harrison v, ComiFall 
M. R Co. III., 606. 

When only question before court is whether it was error to 
refuse instruction as asked. Chicago City B. Co. v. Mum- 
ford, m., 312, 

Where party remits part of judgment to avoid reversal, he 
cannot complain of reduction on error. Iron R R Co. v. 
Mowery. III., 361. 

Errors not discussed in brief or by counsel regarded as 
waived. Pittsburg, C. ft St. L. R Co. v. Williams. III., 
457. 

Where injunction granted below and afterwards diflsolred 
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Appeals — Continued. 

coni*t will consider rights of parties as at time when injunc- 
tion granted. Hiss v. Bait & H. P. E. E. Co. IV., 201. 

Ealiugs cannot be made on error as to questions of fact or 
as to mattei-s of law not decided against plaintiff in error. 
Marcott v. Marq., H, & 0. E. E. Co. IV., 648. 

As to form of Kill of exceptions. Townley v. Chicago, M. ft 
St. P. E. Co. IV., 662. 

Court will not reverse except for material error injuring a 
party. When party is not considered prejudiced. Galveston, 
H. & S. A. E. R Co. V. Delahunty. IV., 628. 

Where no bill of exceptions or certificate of evidence in 
chancery case, decree is considered with reference to allega- 
tions of bill and facts recited in decree. Binkert v. Wabash 
E. Co. v., 113. 

On proceedings to perfect appeal, certificate of judge signed 
after expiration of term will be stricken ou,t. Certificate of 
clerk as to depositions, etc., sufficient. Where abstract states 
that all evidence is contained in record this is sufficient. 
Cross V. Burlington & S. W. E. Co. VIIL, 263. 

Where statute governing appeals is repealed, all appeals 
afterwards taken are governed by the repealing statute, 
though action begun before the repeal. Cross v. Burlington 
ft S. W. E. Co. VIIL, 263. 

Facts will not be reviewed on appeal or examined into more 
thjui is necessary to comprehend the point of law involved. 
Wabash, etc., E. E. Co. v. Eector. IX., 264. 

Eight of corporation to appeal from decision of lower court 
as to taxes made in foreclosure suit^ Savannah v. Jesup. 
IX., 573. 

On appeal from final decree of sale in foreclosure suit, S. 
C. of U. S. will consider merits only and not jurisdiction of 
the court below;. Turner v. Farmers' L. & T. Co. IX., 680. 

Judgment of appellate court is binding only as to matters 
actually before it for decision. Eichmond St. E. Co. v. Eeed. 
IX., 697. 

Where damages only are involved in appeal, no pleadings 
are necessary. Otherwise they are. Eepublican V. E. Co. v. 
Hayes. X., 217. 

Judgment of reversal on appeal is not void though appeal 
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Appeals — Continued, 

is by one not a party to the canse, but holding conveyance by 
a party of land in dispute. Bothe v. Dayton, etc., E. Co. 
X., 396. 

What not such appearance in appellate court by appellee as 
to waive formalities necessary on appeal. Beckwith v. Kansas 
City, etc., R. Co. X., 442. 

Apportionment of Taxes* 

See Taxes. 
Arrest. 

See Damaqbs. 
Assault and Battery. 

Bailway station keeper may be indicted for assaulting pas- 
senger for spitting on floor of station. People v. McKay. 
VIIL, 206. 

Assignnient. 

When notice of assignment of claim to local agent is suf- 
ficient. Memphis, etc., R. B. Co. v. Koch. IX., 429. 

Bight of action for breach of covenant of warranty does not 
pass by assignment of all rights against company for taking 
land. N, Y. & N. E. B. B. Co. v. Drury. X., 618. 

Assessments. 

See Tax. 

When for public improvements, statute of limitations in- 
applicable to. Dist. of C. v. Washington & G. B. Co. IV., 
161. 

Lot owned and used by railroad company liable to assess- 
ment for local purposes. Ludlow v. Cinn. S. R. Co. VII., 
232. 

Attachment 

Is superior to lien of mortgage defectively recorded. Olaflin 
V. So. Car. B. B. Co. IV., 231. 

When mechanics entitled to attach personalty as against 
mortgagee. Duty of receiver as to such personalty. Poland 
V. Lamoille Valley B. Co. IV., 408. 

Where goods attached after they came in carrier's bands 
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Attachment — Continued. 

and plaintiff's title not set up, carrier not liable for failure to 

carry. Furman v. Chicago, etc., R. Co. VL, 280. 

Where proceeding is in justice's court, jurisdiction must 
appear aflfirmatively on record. Wills v. Am. Express Co. 
VI., 298. 

Service of attachment on company creates no lien upon 
property not within county at time it is served. Sutherland 
V. Bank. VI. , 368. 

A debt due from one sued in this State to a non-resident 
for services performed in the State of his residence, may be 
garnished in this State, although exempt by laws of State 
where payable. Mooney v. Union Pac. E. B. Co. IX., 131. 

Nature of equitable trustee process in Maine explained; 
officer of railroad corporation cannot be made defendant. 
Donnell v. Portland, etc., E. R Co. IX., 139. 

"When payment of debt under garnishee process sufficient 
defence to subsequent action. Eichelburger v. Pittsburg, etc., 
R R Co. IX., 158. 

A garnishee cannot be held in a justice's court except upon 
what is clearly admitted by his disclosure. Duties of gar- 
nishee as to disclosure. What not sufficient to hold garnishee 
in justice's court. Wacker v. Detroit, etc., R R Co. IX., 251. 

Attorney. 

As to attorney's fees in actions for killing cattle. C. B. U. 
P. R Co. V. Nichols. II., 647. St. Lrouis, etc., B. Co. v. Arm- 
strong. 11. , 648. 

General solicitor has no authority to institute suits. Des 
Moines, etc., E. Co. v, Chicago, etc., R Co. II., 635. 

When attorneys have been long enough in case to warrant 
refusal of motion for a continuance. Penna. Co. t), Budel. 
VL, 30. 

When employment of, by agent binds the corporation. 
Newport & Conn. Bridge Co. v. Woolley. VII., 18. 

Where attorney acts through fraud, he cannot shelter him- 
self under his privileges as attorney or deny his liability as 
agent. Poole v. Houston, etc., R R Co. IX., 197. 

Duties of district attorneys in Colorado. Atchison, T. & 
S. F. R R Co. V. People. IX., 542. 
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Attomey-OeneraL 

Bepresents public interests in action^ but not those of indi- 
yidaals. People v, Brooklyn, etc., R E. Co. IX., 454. 

Duties of attorney-general in Colorado. Atchison, T. & S. F. 
Ey. Co. V. People. IX., 642. 

Bajs^age. 

What facts authorize finding of conyersion of baggage by 
company. McCormick v. Penna. Cent. R. Co. II., 636. 

What facts show resumption of control by owner and elec- 
tion to hold company as a carrier. Ibid. 

Beceipt of full fare by one of connecting lines renders liable 
for baggage to point of destination. Bait. & Ohio S. R. Co. 
V. Campbell. III., 246. 

Words on ticket limiting liability as to baggage not binding 
on passenger unless he agrees. Bait. & Ohio B. B. Co. v, 
Campbell. III., 246. 

In action for loss of baggage, declarations of servant that 
he could not find it are admissible. Bait. & Ohio B. B. Co. 
V. Campbell. III., 246. 

Where plaintiff could not recover for trunk or chest con- 
taining merchandise as baggage: Held, he might recover it as 
merchandise. Millard v, Missouri, etc., B. Co. VL, 311. 

Passenger on continuous line whose baggage is injured may 
sue company delivering the check or that delivering the b«ag- 
gage. Wolff V. Central R B. Co. VI., 441. 

Plaintiff held entitled to payment for articles purchased by 
him, his trunk having been mis-sent and temporarily lost. 
Millen v. Brash. VI., 690. 

Where baggage is checked over connecting lines, the clieck 
issued binds all the companies. Texas, etc., B. B. Co. v. Fort. 
IX., 392. 

Articles for household use nc(t properly considered baggage. 
Texas, etc., R R Co. v. Ferguson. IX., 395. 

Where baggage is lost damages recoverable are actual value 
of articles. No recovery can be had for expense incurred in 
making search* Texas, etc. , B. B. Co. v. Ferguson. IX. , 395. 

Where baggage is checked through continuously, over con- 
necting lines, any one of the carriers may be sued. Texas, 
etc., R B. Co. V. Ferguson. IX., 395. 
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Baggage Car, Iigories to Passengen in. 

See KBirruoKT, ETC., R Co. v. Thomas. L,79. PBirirA. 

R. B. Co. V. Langdon. L, 87. H. & T. C. E. B. Co. v. 

Clbmmoks.- VIII., 396. 

Bankruptcy. 

Assignee of bankrupt is entitled to be substituted in suit 
pending against bankrupt. Chicago, etc., By. Go. t;. Jenkins, 
IX., 113. 

Limitation of two years applies only to suits brought by 
assignees in bankruptcy. Chicago, etc., By. Co. v. Jenkins. 
IX., 113. 

A plea of bankruptcy occurring after suit brought is de- 
murrable. Chicago, etc.. By. Co. v. Jenkins. IX., 113. 

What sufficient allegation by assignee in bankruptcy of his 
capacity as such. Wilcox v, Toledo, etc., B. B. Co. IX., 
518. 

When assets of company are sold in bankruptcy, and sold by 
the purchaser to another party who organizes a new company, 
the latter may sue as assignee on obligations given to the old 
company. Wilcox ». Toledo, etc., B. R Co. IX., 618. 

Bells. 

See Cbossings; Sigkals. 
Benefits. 

See Eminent Domain. 
Bills and Hotes. 

As to negotiability of, compared with receiver's certificates. 
Turner v. P. & S. R Co. I., 348. 

Where corporation makes note to order of president, en- 
dorsed by him and discounted by citizen of same State, and 
transferred to citizen of another State, in suit by latter on 
note, U. S. court has no jurisdiction. Coe v. Cayuga Lake 
B. Co. 11. , 645. 

Where note is taken when overdue is subject to all defences 
attaching thereto. Hedge v. Gibson. VIL, 69. 

Construction of promissory note given to railroad com- 
pany conditioned on construction of road in certain locality. 
Stowell r. Stowell. IX., 698. 

In suit on note given to railroad company, it is competent 
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BUIb and Holes — Continued. 

to show that same was conditioned on construction of road in 

certain locality. Lawrence v. Smith. IX. , 604^ 



Bill of Exceptions. 



See Pbacticb. 



Bill of Lading. 

See Gabbier. 
Issue of. 

Transfer of Bill and Delivery of Qoods. 
Limitation of Liability. 

Issue of. 

When issued by agent and drafts discounted on faith of, 
company cannot deny receipt of goods. S. 0. & P. B. Co. v. 
Bank. L, 278. 

Transfer of Bill and Delivery of Ooods. 

Last of connecting lines may demand bill of lading before 
delivering goods. Bass v. Glover. I., 277. 

Liability of carrier for delivery of goods to consignee with- 
out delivery of bill of lading when latter has been indorsed 
over. Forbes v. Boston, etc., R B. Co. IX., 76. 

Where bill of lading drawn to consignee only and not to 
his order, and proof of custom in such case to deliver to con- 
signee without demanding bill of lading, company held not 
liable for so doing though bill of lading transferred. Forbes 
r. Boston, etc., R R Co. IX., 76. 

Where payment of price is condition precedent to passage 
of title, transfer of bill of lading by vendee does not preclude 
vendor from recovering the article sold. Evansville, etc., R 
R Co. V. Ervin. IX., 262. 

Transfer of bill of lading gives right to transferee to bring 
trover for goods. Forbes v. Boston, etc., R R Co. IX., 76. 

When not functus officio and still capable of transferring 
title. Forbes v. Fitchburg R R Co. IX., 80. 

Where grain deposited in warehouse, and equal quantity to 
that transported delivered to consignee: Held, that indorsee 
of bill of lading might maintain trover. Forbes v. Fitchburg 
R R Co. IX., 80. 
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Bill of loLding^Oontinued. 

Carrier is bound to recognize transfer <rf bill of lading. 
Wacker v. Detroit, R R Co. IX., 261. 

LiMITATIOK OP LlABILITT. 

See Cabriebs. 

Carrier may insert clause in, limiting extent of liability for 
gross negligence. Hart v, Penna. R R Co. L, 615. 

Assent of shipper to limitation of liability in, must be 
proved. Usage or custom does not exempt carrier from lia- 
bility unless assent shown. Pittsburg, Cinn. & St. L. R Co. 
V. Barrett. III., 256. 

Can-ier not exempted from liability for negligence unless 
provision in bill of lading is express exempting him. HoU 
sapple V. Rome, W. & 0. R R Co. III., 487. 

Carriers cannot contract for exemption from liability for 
negligence. Harvey v. Terre Haute & I. R Co. VI., 293; 
VL, 589. 

Restricting clause in, inures to benefit of intermediate 
carrier. Whitworth v. Erie R Co. VI., 349. 

When contains general clause exempting from liability, 
plaintiff must in order to recover prove negligence. Whit- 
worth V. Erie R Co. VL, 349. 

No recovery for freight not delivered, though terms of con- 
tract exempt from liability for loss. N. Y. C. & H. R R 
Co. V. Standard Oil Co. VI. , 353. 

May contain clause exempting company frgm extra-termi- 
nal liability. East Tenn, etc., R Co. v. Brumley. VI., 356. 

Where clause limits liability, each one of several connect- 
ing lines may take advantage thereof. Halliday v, St. Louis, 
etc., R Co. VI., 433. 

Company may agree to carry fish at one fifth of usual 
rates, being discharged from liability for loss by delay. 
Brown v, Manchester, etc., R Co. VI., 481. 

No limitation of liability for negligence. Am. Ins. Co. v. 
St. Louis, etc., R R Co. VL, 589. 

Bill of lading not held to exempt defendant company from 
liability for loss occasioned by detention. Lindley v, Rich- 
mond, etc., R R Co. IX., 31. 
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Bill of iMimg— Continued, 

Special contracts limiting liability arc invalid. Houston^ 
etc., R R Co. V. Barke. IX., 69. 

Gonstrnction of special contract limiting liability. New 
Orleans, etc., R R Co. v. Faber et al. IX., 90. 

In New York terms of bill of lading will exempt carrier 
from liability for negligence only when terms are express. 
Nicholas v. N. Y. Central, etc., R R. Co. IX., 103. 

Where bill stipulated that goods were to be forwarded *' at 
carrier's convenience:" Held, under circumstances, that car- 
rier was entitled to benefit of the clause. Whitehead v. 
Wilmington, etc., R. R Co. IX., 168. 

Carrier can only by express contract relieve himself from 
liability for negligence. McKinney v. Jewett. IX., 209. 

Memorandum receipts held not to vary terms of prior con- 
tract of carriage. Fowler v. Liverpool, etc.. Steam Co. IX., 
235. 

Boiler. 

See Explosion. 

Boards of Equalization. 

See Taxes. 

Bonds. 

See MoBTGAGBs; Municipal Subscriptions. 

Issue op. 
Incidents of. 

Issue Op. 

Bailroad company has no right to issue irredeemable bonds. 
Taylor v. P. & R R Co. I., 616. 

May be issued by president and directors without consent 
of stockholders. Hodder v. Ky., etc., B. B. Co. II., 640. 

General power to borrow money does not authorize issue of 
irredeemable bonds below par. McCalmont u. Phila. & R R 
Co. III., 163. 

Company may issue irredeemable bonds. Phila. & Beading 
R R Co.'s Appeal. IV., 118. 

Construction of act forbidding issue of, except for value re- 
ceived. May be issued for present consideration, though pro. 
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I 

Bonds — CofUinued. 

oeeds afterwards divertei Peoria & S. R Co. v. Thompson. 

VII., 101. 

Need not be issued in any numerical order. State v. Gobb. 
VII., 147. 

Incidents of. 

Rights of bondholder on sale of property and reorganiza- 
tion of road. Hitchcock v. Midland R. Co. of N. J. I., 220. 

When issue of, for interest on old bonds, constitutes nova- 
tion of debt. Gibert v. W. C, etc., R Co. I., 473. 

Consti*uction of special contract relative to issue of. Ga- 
lena & S. W. E. Co. V. Barrett. II., 520. 

Railroad bonds are negotiable, and are valid in hands of 
bona-fide purchaser for value, though seller be officer of the 
company who held for company only and misappropriated 
proceeds. Ind., etc., R. Co. v. Sprague. II., 532. 

Where discrepancy between terms of bond and mortgage, 
those of bond prevail. Ind., etc., R. Co. v. Sprague. II. , 
532. 

Presence of two past-due coupons no evidence of dishonor of 
bond. Indiana, etc., R. Co. v. Sprague. II., 532. 

Florida aid bonds fraudulently issued. Liability of guar- 
antors thereof. Railroad Cos. v. Schutte. III., 1. 

Bona fide holders of imperfect bonds stolen and forged, not 
entitled to recover thereon against the company. Maas v. 
Ma, K. & T. R Co. III., 30. 

If payable at particular place, need not aver presentment 
there. Coupons bear interest from maturity, and when de- 
tached are negotiable. Walnut v. Wade. III., 36. 

When to be deemed negotiable. Transferee may sue in his 
own name. Wilson Co. v. Bank. III., 151. 

When issued secured by first mortgage to take up former 
issue and in excess of amount required, lien thereof is superior 
to that of second mortgage. Claflin v. So. Car. R R Co. 
IV., 231. 

May be pledged for money loaned and for precedent debt. 
Rights of pledgee in foreclosure of moi-tgage to secure bonds. 
Duncomb v. N. Y., H. & N. Ry. Co. IV. 293. 

Preference bonds issued with consent of some of first mort- 
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Bonds — Continued. 

gage bondholders not binding as to those non-assenting. Po- 
land t;. Lamoille Valley B. Oo. IV., 408. 

When non-Burrendered bonds have lien superior to mortgage. 
When on same footing as mortgage bonds. How holders of, 
may assert rights to. Gibbs v. Greenville & G. R. R Co. IV., 
459. 

A holder of income bonds is entitled in equity to an account 
of the net earnings. Morgan v. Union Pacific R. B. Go. VI., 
586. 

When holders of bonds indorsed by State are entitled to be 
subrogated to paramount lien of State. Golt t;. Barnes. VII., 
129. 

The order of priority of such bondholders may be fixed in 
equity. Id. 

State may endorse bonds which are negotiable. Where gov- 
ernor authorized to endorse railroad bonds, his signature is 
conclusive that all conditions are complied with, and they are 
binding on State. State v. Gobb. VII., 147. 

Bona-fide bolder of negotiable bonds not affected by fraud 
or mistake of issue. Dishonor of unpaid interest coupon not 
notice of defect. State v. Gobb. VII., 147. 

When refusal of governor to pay interest on bonds endorsed 
by State cannot affect rights of bona-fide holders. State v. 
Gobb. VII., 147. 

Gonstruction of special act as to retirement of State bonds 
and replacing them by others. State v. Gobb. VII., 147. 

Statute of limitations applicable in suits on coupons of 
municipal bonds. Koshkonong t;. Burton. VII., 203. 

Judgment that party is owner of coupons does not establish 
his ownership of bonds. Stewart v. Lansing. VII., 225. 

When bonds of company are not considered as paid and to 
be secured by lien of fii*st mortgage. In re 54 First Mtge. 
Bonds. IX., 739. 

Branch Bailroadi. 

What not considered branch mlroad. Hodder v. Kentucky, 
etc., R Go. II., 640. 

Authority of the Phila. d? Beading B. B. Go. to build branch 
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Branch Eailroads — Continued. 

roads to priyate mining and manufacturing establishments. 

Getz's Appeal. III., 186. 

When act authorizes, company may build branch roads be- 
yond terminus. Western Penna. E. E. Cc's Appeal. IV., 
191. 

When subject to prior mortgage. Coe v. Delaware, L. & W. 
R. Co. IV., 513. 

Right of Pennsylvania Railroad Co. to build branch road 
in Philadelphia. Injun(;tion to restrain same refused. Dun- 
can V, Penna. R. Co, VII., 1. 

As to the power to build branch roads. People v, Brook- 
lyn, etc., R. Co. IX., 454. 

Right to acquire land for branch road after original road is 
completed. Fisher v. Chicago, etc., R. Co. X., 14. 

Where corporation has power to build lateral road, it may 
condemn land for the purpose. Lower v, Chicago, etc., R. 
Co. X., 17. 

Brakes, Inj arias from Defeotiye. 
Heniy v. Staten Island Ry. Co. II., 60. 
Painton v. Northern Central R. Co. V., 454. 
Herbert v. Northern Pac. R. Co. VIII., 85. 

Bridge. 

See Emikekt Domain. 

Functions of court in determining terms for use of. Can. 
N. R. Co. V. Int. Br. Co. I., 627. 

Uuited States district courts have no power to determine 
compensation for use of bridge. Congress may confer power 
when bridge is over public waters of IT. S. Canada S. R. Co. 
t'. Int. Bridge Co. IL, 636, 

Building of new bridge held construction of part of road. 
Atchison, etc., R. Co. v. McConnell. IL, 637. 

Duty of company as to temporary foot bridge for passen- 
gers. Jamison v. San Jos6 & S. C. R. R. Co. III., 350. 

Where piers constructed in approved fashion, company not 
liable for damage to barge by striking on submeirged log. 
Ward V. Louisville & N. R. Co. III., 506. 

Where person is injured in walking on bridge of company: 
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Bridge — Continued, 

Held, he is a trespasser, and cannot recover unless the com- 
pany is guilty of wanton negligence. Evidence as to custom 
of foot-passengers in such case inadmissible. Mason v. Mis- 
souri Pac. R. Co. VI., 1. 

Foot-passenger walking on trestle bridge is guilty of con- 
tributory negligence. Teunenbrook v. Soutliern P. C. R. 
Co. VL,8. 

A town is not liable for neglect to repair a bridge which a 
railroad is by law bound to keep in order, although the bridge 
is part of the highway. Rouse v. Somerville. VI., 698. 

When real estate within meaning of tax laws. How assessed. 
Alexandria C. R. & B. Co. v. Dist. of Columbia. VIL, 33^5, 

Person injured by defect in bridge which corporation is 
bound to keep in repair cannot recover without notice to per- 
sons obliged to keep same in repair. Declaration must aver 
such notice. Dickie v. Boston & A. R. Co. VIII., 203. 

How specifically such injury must be stated in declaration. 
Id. 

When company liable for injuiy received from hand car left 
on bridge which is part of public highway. Pittsburg, etc., 
R. R. Co. V, Spanier. VIII., 453. 

Where railroad crosses street under grade, construction of 
bridge of less breadth than highway is not a nuisance per se. 
People V. N. Y., etc., R Co. X., 230. 

Duty of corporation as to such bridge. Id. 

When part of buttress of bridge of one company may be ap- 
propriated by another. Bait. & 0. R. Co. v. P., W. & K. R. Co. 
X.444. 

Bridges, Injuries caused by Low. 

See Wabash Ry. Co. v. Elliott. IV., 651; Pitts. & 
Conn. R R. Co. v. Sentmeyer. V., 508; Rains v. St. 
Louis, Iron Mt. & S. R. Co. V., 610. 

Bumpers, Injuries from Defective. 

See CowLES v. Richmond, etc., R. Co. II., 90. 

By-Law. 

By-law imposing penalty on passenger for riding in superior 
class to what entitled, Jteld void. Dyson v. L. & N. W. R. Co. 
IL, 629. 
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CanalB. 

As to right of canal company to acquire right of way. Pitts- 
burg, etc., E. B. Co. V. Bruce. X., 1. 

State board of works in Ohio cannot authorize railroad 
company to build track and run its cars on berme bank of 
]iavigable canal. State v. Cincinnati Central E. Co. X., 83. 

Carriers. 

See Baggage ; Bill op Lading ; Connecting Lines ; Dam- 
ages ; Evidence ; Express Companies ; Fines ; Liens ; 
Stkeet Railroads ; Warehousemen. 

General Principles. 

Penalties for Failing to Forward Freight, 

Delivery to Carrier. 

Freight Charges and Discriminations. 

Liability at Common Law. 

Limitation of Liability. 

Delivery to Consignee. 

Carriers op Live Stock. 

Lien. 

Damages. 

General Principles. 

Duty of railroad company as a carrier is a public duty, and 
may be enforced by mandamus. People v. N. Y. Central, 
etc., R. R. Co. IX., 1. 

Duty of company to transport cattle received on Sunday 
and to forward them on that day. Phila., W. & B. R. Co. v. 
Lehman. VI., 194. 

Penalties por Failing to Forward Freight. 

An act imposing a penalty for failure to forward freight is 
not unconstitutional. Katzenstan v. Raleigh & G. R. Co. 
VL, 464. 

"Where by bill of lading goods were to be forwarded " at 
carrier's convenience:" Held, the carrier being utterly unable 
to forward the goods, that he was not subject to any penalty 
for the delay. Whitehead v. Wilmington, etc., R. R. Co. 
IX., 168. 

Company is not excused from penalty for delay in shipping 
goods because of inability to procure cars. Keeter v, Wil- 
mington, etc., R. R. Co. IX., 165. 
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Carriers— Continued, 

Act imposing penalty for delay in forwarding goods held 
not unconstitutional. Whiteheads. Wilmington, etc., R. R. 
Co. IX., 168. 

Delivery to Carrier. 

Where goods are delivered to a carrier, presumption is title 
vests in consignee Penna. Co. v, flolderman. I., 285. 

Liability as carrier begins on receipt of goods before begin- 
ning of transit, unless he has orders not to forward, or there 
is special agreement. Pittsburg, C. & St. L. R Co. v. Barrett. 
III., 256. 

Where bill of lading recites goods to be in possession of 
company, said company is estopped from showing them to be 
in hands of another. St. L. & I. M. Co. v. Larned. VL, 436. 

The railroad agent signed a bill of lading for goods not de- 
livered. Heldy that the carrier was not estopped to show that 
no goods had been delivered, and that the agent acted outside 
the scope of his authority. Robinson v. Memphis, etc., R. R. 
Co. VL, 593. 

In order to establish carrier's liability, it must be proved 
that goods came into carrier's possession. Marquette, etc., 
R. R. Co. V. Kirkwood. IX., 85. 

Freight Charges and Discriminations. 
See Discriminations. 

Action to recover penalty for excessive freight charges 
under statute and at common law in Wisconsin. Smith v, 
C. & N. W. R. Co. L, 303. 

Shipper compelled to pay illegal rates may recover damages 
after repeal of act making the fates illegal. Graham v. C, 
M. & St. P. R. Co. III., 289i ' 

. As to unjust discrimination. People v. Wabash, etc., R. 
Co. VIL, 628. 

Where, in view of unexpected difficulties, consignor pays a 
sum for carriage greater than that fixed on, he cannot recover 
the same. Detroit, etc., R. R. Co. v. McKenzie. IX., 15. 

Construction of statute fixing maximum rates of freight 
and fare on railroads. Rogan v, Aiken. IX., 201. 

Action in Iowa for penalty for overcharge in freight barred 
in two years. Harimann v. Burl., etc., R. Co. IX., 339. 
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Carriers— Continued. 

Act authorizing commissioners to fix freight and fares con- 
stitutional^ and not in derogation of charter fixing maximum 
rates in such cases. Georgia R & B. Co. v. Smith. IX., 
385. 

Liability at Common Law. 

Where consignor sues carrier for goods he must allege that 
he is owner or that such goods were not elsewhere deliTered 
than as named in contract. Penna. Co. v. Holderman. I., 
285. 

Company not held liable under circumstances for goods 
burned by mob while detained in transitu. Sherman^ Hall & 
Co. V. Penna. R. Co. III., 274. 

As to whether cotton included in list of articles for which 
maximum freight is fixed by charter. Bonham v. Charlotte, 
C. & A. R Co. III., 302. 

Taking receipt in name of consignee, evidence of title in 
consignee, in suit by consignor against consignee's vendee. 
Wigton V. Bowley. IIL, 3^8. 

When property destroyed by army in time of war, carrier 
not liable. Nashville, C. & St." L. R Co. v. Estes. III., 492. 

In regard to carriage of express matter. Express Cos. r. 
R. R Cos. IIL, 594. 

Where cattle seized en route illegally for alleged violation 
of statute, company not held liable. McAllister v. Chicago, 
R L & P. R Co. IV., 210. 

Where goods were attached after delivery to carrier and 
plaintiff's title not set up, carrier not liable for failure to trans- 
port, Furman v. C, R I. & P. R Co. VL, 280. 

True owner of goods may enforce his rights as against the 
cam'er receiving from party not the owner. Wells v. Am. 
Express Co. VL, 298. 

An inter-State contract of shipment is an entire contract, and 
the laws of State where made cannot regulate it. Caston v. 
Illinois Cent. B. Co. VI. , 305. 

Where party could not recover for value of goods lost as 
^nggage, he may do so as merchandise. Millard v. Missouri, 
etc., R Co. VI., 311. 

A railroad company is not liable for a delay in carrying or 
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receiviDg goods caused by a mob. Mere fact that reducing 
wages of employees has caused mob is immaterial. Lake 
Shore, etc., B. Co. v. Bennett. VI., 391. 

When contract for transportation is with yendee of goods, 
and when yendee may sue. Gwyn v. Richmond, etc., R Co. 
VI., 462. 

Defendant in his answer assumed that the stock was do- 
liyered in good order and receiyed by the plaintiff without 
objection or notice from him that it was otherwise. Held, on 
demurrer, that the answer was not good in confession and 
avoidance. Ohio, etc., R. E. Co. v. Nickless. VI., 591. 

A carrier is not liable for loss occasioned by the forgery of 
the shipper in raising the bill of lading. Lehman v. Central 
XL R Co. VI., 590. 

In action for delay which was partly not carrier's fault, 
plaintiff must show that damage to him followed from delay 
which was the carrier's fault. Detroit, etc., R R Co. v. 
McKenzie. IX., 15. 

Where there is fraudi\lent concealment by shipper, carrier 
may be relieved from liability. Houston, etc., R B. Co. v. 
Burke. IX., 59. 

Cannot open packages committed to him. Marquette, etc., 
R B. Co. V. Kirk wood. IX., 85. 

Carrier is not liable for freezing of goods while in transit, 
unless it is caused by his negligence. McGraw v. Bait. & 
Ohio B. B. Co. IX., 188. 

Common-law liability of carrier as to safety of goods. Ob- 
ligation to carry within reasonable time. What is a reasonable 
' time. McGraw v. B. & 0. R B. Co. IX., 188. 

Company held liable for freezing of potatoes which were 
unduly detained in transit. McGraw v. B. & 0. R B. Co. 
IX., 188. 

Construction of special contract to carry cotton per steamer. 
Belatiye duties of the parties to the contract. Fowler r. 
Liverpool, etc.. Steam Co. IX., 235. 

Construction of contract to ship all lead despatched to a 
certain point oyer one company's road. What amounts to a 
breach or a waiver of a breach. Guarantee of rates in such 
case. Biggins v. Missouri Biver, etc., R. R Co. IX., 242, 



Digitized by VjOOQ IC 



112 IKDSX DIGEST TO CASES. 

Carriers— C4?n^twtt«rf. 

Carrier is not deprived of benefit of English carrier's act^ 
because loss of goods is only temporaiy. Millen v, Brasch 
& Co. IX., 326. 

Cotton packed in bales is classified by can*iers as heavy 
article, and not as article of measurement. Bonham v. Char- 
lotte, etc., R R Co. IX., 418. 

Carrier is liable for all loss not occasioned by act of God or 
public enemies. S. & N. Ala. R. E. Co. v. Wood. IX., 419. 

Debtor shipping goods to factor and creditor for sale and 
application to debt and forwarding bill of lading, may after- 
wards change the consignment without making carrier liable 
to first consignee. Chaffe v. Miss. & Tean. R. R. Co. IX., 
426. 

Limitation of Liability. 
See Bill of Lading. 

May limit extent of liability in bill of lading eyen for gross 
negligence. Hart v. Penna. R. Co. L, 615. 

Assent to limitations of liability in bill of lading not im- 
plied. Presumption the other way. Usage and custom un- 
less expressly assented to do not absolve from liability of 
common carrier. Pittsburg, Cinn. & St. L. R Co. v. Barrett. 
IIL, 256. 

Common carriers cannot contract for exemption from 
liability for negligence. Harvey v. Terre Haute & I. R. Co. 
VL, 293. 

Carrier not exempted from liability for negligence unless 
provision in bill of lading is express. Holsapple v. Rome, W. 
& 0. R R Co. IIL, 487. 

Where bill of lading contains general exemption from 
liability, plaintiff must prove negligence in order to recover. 
Mere occurrence of fire is not presumption of negligence. 
Detention of goods during which fire occurred not negligence. 
Whitworth v. Erie R Co. VL, 349. 

Intermediate carrier entitled to benefit of restrictions in 
bill of lading. Whitworth v. Erie R Co. VL, 349; Halli- 
day V. St. Louis, etc., R Co. VL, 433. 

May not recover compensation for freight not delivered 
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thoagh terms of contract exempt from liability for loss. N. 

Y. 0. & H. E. R Co. V. Standard Oil Oo. VI., 353. 

May agree to carry fish at one fifth less than nsnal rates, 
being discharged from liability for loss by delay. Brown t;. 
Manchester, etc., B. Co. YI., 481. 

A carrier cannot exempt himself by contract from liability 
for loss occasioned by his negligence. Amer. Ins. Co. v. 
St. Louis, etc., B. B. Co. VL, 689. 

Contract of carriage held not to exempt company from 
liability for loss occasioned by detention. Lindley v. Bich- 
mond, etc., B. R Co. IX., 31. 

Special contracts limiting liability are inyalid. Houston, 
etc, B. B. Co. V. Burke. IX., 59. 

Limitation of liability does not excuse company from 
liability for negligence. Principle applied to case of cotton 
transported on flat cars burned by negligence of company in 
allowing sparks to escape from engine. New Orleans, etc.^ 
B. B. Co. V. Pales & Co. IX., 90. 

Company is liable for negligent delay notwithstanding ex- 
emption from liability for delay in bill of lading. Nicholaa 
V. N. T. Central, etc., R R Co. IX., 103. 

In New York carriers may by express contract limit their 
liability for negligence. But contract must be clear to pro- 
duce this effect. Nicholas v. N. Y. Central, etc., B. B. Co. 
IX., 103. 

Carrier can only by express contract relieve himself from 
liability for negligence. McKinney v. Jewett. IX., 209. 

Provision in bill of lading that goods were to be forwarded 
" at carrier^s convenience/' Held to enure to benefit of carrier. 
Whitehead v, Wilmington, etc., R B. Co. IX., 168. 

Memorandum receipts intended to be replaced by bills of 
lading do not vary terms of prior contract of carriage. Fow- 
ler V. Liverpool, etc.. Steam Co. IX., 235. 

Dblivbrt to Coksignbb. 
See Bill op Ladiko. 

A carrier has no right to deliver goods at their destination 
to a general agent of the consignor, the consignee not residing 
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at the place. Wilson Sewing Machine Co. v. Lomsyille, etc., 

B. E. Co. VL, 593. 

In case of mis-deliyery of goods the carrier is liable in 
trover for the conversion. Forbes v. Boston, etc., B. R Ca 
IX., 76. 

Liability of carrier for delivery of goods to consignee with- 
out production of bill of lading, when latter has been endorsed 
over. Forbes v. Boston, etc., R. E. Co. IX., 76. 

Where bill of lading drawn to consignee and not to his 
order, and there is custom in such case to deliver to consignee 
without demanding bill of lading, carrier may do so. Forbes 
i;. Boston, etc., B. B. Co. IX., 76. 

Where goods are stored on platform and notice given to 
consignee, who fails for two days to remove them, and they 
are then burned by fire originating in steam compress on com- 
pany's grounds, Held that the company is not liable. Nicho- 
las V. N. Y. Cent. B. B. Co. IX., 103. 

Where goods were destroyed through bad packing and car- 
rier by mistake misdelivered them, he was held liable in nom- 
inal damages only. Baldwin & Co. v, London, etc.. By. 
Co. IX., 175. 

Liability of carrier terminates on deliveiy or at expiration 
of reasonable time after notice of arrival to consignee. McEin- 
ney v. Je'wett. IX., 209. 

Where carrier was negligent in not notifying consignee of 
arrival of goods and they were spoiled in consequence, he was 
held liable. McKinney v, Jewett. IX., 209. 

Where evidence shows that carrier has not been guilty of 
fault or neglect, but consignee refuses to receive goods partly 
on account of alleged delay and partly because they were not 
as ordered, the carrier is not liable to the consignor. Adams 
Express Co. v. McConnell. IX., 240. 

Duty of company is to deliver goods to consignee or to store 
them. Liability of company on storage is that of a warehouse- 
man only. Butler v. East Tenn.,etc., B. B Co. IX., 249. 

Must recognize. assignments of bills of lading and act ac- 
cordingly. Waeker v. l)etroit, etc., B. B. Co. IX., 251. 

Where mark on goods differed from that on way bill, ffeld 
that carrier was entitled to delay to make sure of the pro 
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priety of deliyery to the consignee. Whether the delay was 
reasonable or not was for the jury. Bait. & Ohio R. B. Co. v. 
Pumphrey. IX., 331. 

In action against carrier for loss of goods onus is on him to 
prove that his liability terminated before the loss occnrred. 
S. & N. Ala. B. R Co. v. Wood. IX., 419. 

Under what circnmstances carrier's liability terminates 
upon safe delivery of goods on side track. S. & K. Ala. R. 
R. Co. V. Wood. IX., 419. 

Special notice of arrival of goods need not be given to con- 
signee. S. & N, Ala, R. B. Co. v. Wood. IX., 419. 

Personal delivery by a railroad company of goods to a con- 
signee or his agent is not required. S. & N. Ala. R. R. Co. v. 
Wood, IX., 419. 

Caeeibbs of Live-Stock. 

Where in contract for carriage of live-stock owner nnder- 
took to take care of stock en route and train was detained by 
flood, duty of carrier to send for help to assist owner to 
unload. How far company liable for detention. Bills v. 
N. T. Central R R. Co. III., 318. 

Company held liable for injury to live-stock from fire in 
straw caused by negligence of company, even though clause 
in bill of lading exempts from liability in case of such fire. 
Holsapple v. Rome, W. & 0. R. R. Co. III., 487. 

Obligation of carrier to forward cattle without delay. Effect 
of notice. Duty as to delivery. Connecting roads. Phila., 
W. & B. R. Co. V. Lehman. VL, 194. 

Where carriers transported cattle beyond destination, and so 
deprived them of food and water, which shippers were to fur- 
nish, carriers were liable. Bryant v. S. W. R. R. Co. VI. , 
388. 

Where person ships cattle under special contract, he can- 
not hold the railroad company as common carriers. Lake 
Shore, etc., R Co. v. Bennett. VI., 391. 

Railroads cannot bind themselves to deliver to a particular 
stock-yard all live-stock coming over its line. McCoy v. Chi- 
cago^ otc., R R Co. VI., 621. 
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When cattle may be unloaded. Discretion of owner accom- 
panying them in regard to unloading. Carrier not liable for 
seizure and sale of cattle in consequence of unloading them. 
iHiere seizure is unlawful. McAliater t;. Chicago, etc., B. 
Co. VIL, 373. 

An agreement to furnish cattle cars on day certain is not 
excused by unavoidable accident. Harrison t;. Missouri Pac. 
R. Co. Vn., 382. 

Common-law duty of carrier of live-stock is same as of 
other freight Mich. Cent. S. B. Co. v. Myrick. IX., 25. 

LlEK. 

See That Title. 

Has a lien on all goods consigned for every part. Delivery 
of one part does not waive lien on rest. Is good against 
consignor in case of stoppage in transitu as well as against 
consignee. Potts v. K Y. & N. E. B. B. Co. IH., 424. 
. Where carrier receives goods from another, knowing freight 
to he paid in advance, be has no lien therefor. Marsh v. Union 
Pac. B. Co. VI., 369. 

Carrier receiving goods from tortious holder has no lien. 
Alitor if he receives goods from one clothed by owner with 
indicia of ownership. Vaughan v. Pro v., etc., B. B. Co. 
IX., 41. 

Where by error of intermediate carrier goods are sent to 
wrong address, last carrier has lien for freight earned and 
back charges paid. Vaughan t*. Providence, etc., B. B. Co. 
IX., 41. 

Last of several connecting carriers has lien for freight 
earned and back charges paid. Enight v. Providence, etc, 
B. B. Co. IX., 90. 

No lien for demurrage exists at common law. A consignee 
is not presumed to assent to a rule establishing such a lien. 
Chicago, etc., By. Co. v. Jenkins. IX., 113. 

Damaoes. 
See Damages. 

Where shipper fixes stated value to goods, he cannot recover 
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a larger amount. Harvey v, Torre Haute & I. B. Go. VI., 

293. 

Measure of damages w&ere goods are delayed in transit ai^d 
injured in consequence. landley v. Biclxmond, etc.» B, B^ Oo. 
IX., 31. 

Damages for injury to family portrait. Houston, etc., R. B. 
Co. V. Burke. IX., M. 

Measure of damages in case of conversion by misdelivery. 
Forbes v. Boston, etc., B. B. Co. IX., 76. 

In an action against carrier for loss of goods, evidence as tm 
value at point of shipment does him no harm. Evansville, 
etc., B. R Go. V, Montgomery. IX., 195. 

Where in consequence of loss of goods by carrier, consiguee. 
sustained loss in his general business owing to special circum- 
stances unknown to carrier, latter is not liable. Bait. A Ohio 
B. B. Co. V. Pumphrey. IX., 331. 

Where carrier fails to deliver goods, the measure of damages 
is the market price at point of destination^ with interest and 
reasonable compensation for expenses resulting. Bait. & Ohio 
B. R Co. V. Pumphrey. IX., 881. 

Cattle. 

See Akimalsl 

Catfle Chute, Injury from Projeeting. 
Allen V. Burlington, C. B. & N. B. Co. V., 620. 

Caving in, Injuriei caused by. 

See Central Bailroad Co. v. Mitchell I., 140. 
Oates V. Southern Minn. B. B. Co. II., 237. 
Naylor v. Chicago & N. W. B. Co. V., 460. 
Phila. & Beading B. R Co. v. Anderson. VL, 407. 

CertiflMle. 

See Bbcetvebb. 

Chamwry. 

See Bquitt. 
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Gharter. 

See OoirsTiTUTioKAL Law; Oorpobatiok. 

ObASTT of AlS^D CONSTEUCTIOK. 

Ohabteb qbakted by two States, 

What is Impaibment op Chabtbb Oontbact. 

fobfeitubb. 

GBAlirr AND OONSTBUCTIOK OF OHABTEB. 

Bight of way of company chartered by TJ. S. may be taken 
by railroad company chartered by State. Northern Pac. B. 
Co. V. St. P., M. & M. B. Co. L, 12. 

When terms of, do not exempt from taxation. Annapolis 
B. Co. V. A. A. Co. I., 403. 

Construction of charter of Phila. & Beading R R Co. as to 
meetings «nd elections. Gowen's AppeaL I., 437. 

Fact that State is large stockholder in railroad company 
does not alter construction of charter. A. & E. R R Co. v. 
Co. Comm'rs. II., 422. 

A grant of all rights and privileges of one company to an- 
other to make and use railroad carries only positive rights, 
without which road could not be worked. A. & E. R R Co. 
V. Co. Comm'rs, II., 422. 

Charter, ?ield a public act. Where company have begun 
road, charter not revoked by adoption of new constitution. 
Little Bock & N. R Co. v. Little Bock, M. R & Texas R R 
Co. IV., 392. 

Where construction of charter is doubtful, leaning is in 
favor of the public. Central & O. R R Co. v. People. IX., 
546. 

Charters of corporations may be amended by special acts. 
Hodges V. Baltimore & IT. P. R Co. X., 270. 

Chabteb Obakted by Two States. 

Where charter granted to same corporation by two States, 
corporations act as agents of each other. Newport & Conn. 
B. Co. V. .Woolley. VII., 18. 

The act incorporating the L. & N. R R in Tennessee 
held to be simply a license to act under its Kentucky charter. 
Callahan t;. Louisville, etc., R R Co. VL, 594. 
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ChArter — Continued, 

What is ais^ Impaiement op Chartee Conteaot. 
See Cokstitutiokal Law. 

EflEeet of new constitution of Penna. on prior cliarter. 
P^ina. R R Co. v. Langdon. I., 87. 

An act regulating rates of toll docs not impair contract im- 
plied in charter. 111. Cent. R. Co. v. People. L, 188. 

Construction of general R. R. law of Penna. resorying to 
legislature a right to alter or amend the charter. Cross v. P. 
B. R R Co. L, 366. 

Act prohibiting freight discriminations held constitutional 
in Georgia. Tilley v. Savannah, etc., R. Co. I., 615. 

Act affixing penalty for overcharge in fare not unconstitu- 
tional. Cincinnati, etc., R R. Co. v. Cook. VI., 317. 

Act imposing penalty for failure to forward freight not 
•unconstitutional. Katzenstan v. Raleigh & G. R Co. VL, 
464 

Rights of property of corporation cannot be divested any 
more than those of private individuals. County of San Mateo 
V. S. Pac R Co. VIII., 1. 

Act imposing penalty for delay in shipping goods is consti- 
tutional. Whitehead v. Wiknington, etc., R Co. IX., 168. 

Act fixing rates of freight and fare does not impair con- 
tract implied in charter fixing maximum rates of freight and 
fare. Georgia R. & B. Co. v. Smith. IX., 385. 

Statute repealing charter does not impair obligation of a 
contract where right of repeal is reserved. Greenwood v. 
Union Freight R R Co. IX., 526. 

Effect of such repeal on rights of stockholders and as to 
transactions of company. Id. 

When stockholder has standing to resist right of State to 
repeal charter and obtain injunction. Greenwood v. Union* 
Freight R R Co. IX. ,526. 

Charters of corporations may be amended by special acts. 
Hodges V. Bait. & V. P. R R Co. X., 270. 

Foefeituee. 
See that title. 
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Charter — Oantinued. 

Practical forfeiture of ckarter will not be affected by in- 
junction. Hess V. Bait. & H. P. B. R. Co. IV., 201. 

When State may waive forfeiture of charter. Central & G. 
R Co., V. People. IX., 546. 

State alone can take advantage of incapacity of corporation 
to purchase and hold stock of another corporation. ICat- 
ihews t;. Murchison et al. IX., 693. 

Chattel Kortgage. 

See MosTQAOB. 
Children. 

See Pabekt and Child; Tbespassbbb. 

Duty op Compakt to. 
Duty of Child. 
Hiring Child as Servant. 
Other Matters. 

Duty of Company to. 

Death of, by street car at high rate of speed. Farris v. 
Cass Ave. B. Co. L, 622. 

No duty to, when trespassers. Cauley v. P., C. & St. L. B. 
Co. IL, 4. 

Where child run over by street car. Held that the particu- 
lar facts showed no negligence on part of driver. Maschek 
V. St. Louis R. Co. IL, 38. 

Duty of driver of street car where child near track in front 
of car. Phila. City Pass. R. Co. v, Henrice. IV., 644. 

Company not liable for injury to child walking upon track. 
Moore v. Penna. R. Co. IV., 569. 

Duty of driver of street car as to, when on or near track. 
Etherington v. P. P. & C. L R. R. Co. IV., 617. 

Duty of company to child of tender years on track in city, 
Frick V. St. Louis, etc., R. Co. VIII., 280. 

Fencing statutes inapplicable in case of injury to child 
straying on track. Fitzgerald v. St. Paul, etc., R. Co. VIII. , 
310. 

Where child fell on track and was injured by train, Held 
that the evidence showed negligence on the part of the corn- 
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pany and no contributory negligence on part of child. Meeks 

V. South Pac. R Oo. VIII., 314. 

Where child was injured by cars run down an inclined 
plane, ffeld under circumstances, that although there was 
negligence it was not the efficient cause of the accident. At- 
chison, eta, E. R Oo. v. Smith. VIII., 327. 

When from mere fact of running oyer child of tender years 
negligence will be inferred. What not sufficient to rebut such 
presumption. Vickers v. Atlanta, eta, R Go. VIII., 337. 

Liability of company for injury to child caused by un- 
guarded turn-table revolyed by other children. It is not 
necessary to aver and proye that company owned the turn- 
table if it was operated by them. Nagel v, Missouri Pac. By. 
Co. X., 693. 

Verdict giying damages for injury to child on track sus- 
tained. Texas, etc., R Go. v. O'Donnell. X., 712. 

As to liability of company for injury to child by Unguarded 
tum-tabla Question is for the jury. Atch. & Keb. R R 
Co. V. Bailey. X., 743. 

Duty of Child. 

In action for injury to child by train, eyidence is admissible 
that child had been before on track and was warned off. 
Fitzpatrick v. Fitchburg R Co. L, 154. 

In action for injury at crossing questions of negligence and 
contributory negligence for jury. Johnson v. C. & K W. 
B. Co. I., 156. 

Company not liable for injuries occasioned to child who 
had not paid fare and attempted to get off the train while in 
motion. Atchison, etc., R Co. v. .Flynn. I., 240. 

Cannot be guilty of contributory negligence. Farris v. 
Cass Aya R Go. I., 622^- 

Child trespassing on sand car was ordered to jump oft 
while car was in motion, ffeld he could not recoyer for in- 
jury. Cauley v. Pitts., Cinn. & St. L. R Co. IV., 533. 

Where child playing on step of engine was injured by 
starting of engine, company not held liabla Chicago & N. 
W. R Ca V. Smith. IV., 535. 
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Children— Continued. 

Fact that person is child may be considered in determining 
what is contributorj negligence. Townley v. Chicago, M. & 
St. P. B. Co. IV., 562. 

When weak-minded girl at established crossing not gnilty 
of contributory negligence. Measure of duty towards. Phila. 
R E. Co. V. Troutman. VI., 117. 

Doctrine of contributory negligence not applicable to child 
of tender years. Evansich v. Gulf, etc., B. Co. VL, 282. 

An infant, to aToid the imputation of negligence, is bound 
only to exercise that degree of care which can reasonably be 
expected of one of its age. Byrne v. N. Y., etc., E. E. Co. 
VL, 617. 

Not bound to so high a standard of care as an adult 
Vickers v. Atlanta & W. P. E. Co. VIII., 337. 

Same degree of care not expected from child as from adult. 
What is due care is for the jury. Mobile & M. E. Co. v* 
Crenshaw. VIII., 340. 

Cannot be guilty of contributory negligence. Johnson v. 
Chicago & N. Y. E. E. Co. VIIL, 471. 

When is treated as a trespasser. Bait. & Ohio E. E. Oo. 
V. Schwindling. VIIL, 544. 

HmiKO Child as Seryakt. 

Corporation hiring minor in opposition to parentis will, ig 
liable where it causes his death for the Talue of his services. 
Grand Eapids & I. E. E. Co. v. Showers. 11. , 9. 

Employment of as brakeman a wrong done to parent. Un- 
less of sufficient age to understand danger, not precluded from 
recoveriDg damage for injury caused by negligence of co-em- 
ployees. Hamiltoivv. G., H. & S. A. E. Co. IV., 528. 

When a servant (minor) may be set at dangerous work and 
master not liable for such act alone if injury occurs. McGin* 
nis V. Can. S. Bridge Co. VIIL, 135. 

Other Mattbbs. 

A minor should sue by his guardian. On attaining major- 
ity he should not be added as a party-plaintiff, but substituted 
as such. Eicord v. Central Pac. E. Co. IL, 394. 
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dtisenddp. 

SeeDoinoiLE; Gobporatiok; Pbacticb. 

Co-Employees. 

See Sbryakt. 



Colored Persons. 



See Passengebs. 



Oannot be excluded from trains. Oray v. Ginciiinati, eta, 
R Co. VL, 588. 

Commerce. 

See Constitutional Law. 
GommissioiLers. 

See Eminent Domain. 
English railway commissionei-s have no right to grant 
injunction to restrain railroad company from making oTer- 
charges for passengers. Ot. W. B. Co. v. Commissioners. 
II., 617. 

Common Carriers. 

See CABBiEBa 

Condition. 

See Conveyance. 

What constitutes compliance with condition of subscription 
by municipality requiring road to be built by a time certain 
in a certain place. M., K. & C. B. Co. v. Thompson. I.^ 331. 

Where land grant is made on condition and this is broken, 
owner may recoyer damages. Griswold v. St. L., etc., R Co. 
L, 626. 

What not deemed conditions precedent in agreement trans- 
ferring property of road. Boston & P. E. Co. v. N. Y. & N. 
E. B. R Co. II., 300. 

Where condition in bond was that company was not to build 
road on certain street: ffeldy that the condition was contrary 
to public policy and insererable from rest of contract, and that 
the whole was roiA. Pueblo, etc., R Co. v. Taylor. VI., 474. 

When conditions of agreement to convey right of way not 
complied with. Hastings & A. B. B. Co. v. Miles. YL, 606. 
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ConditioiL — Continued, 

Confitraction of promissory note given to railroad company 
conditioned on construction of road in certain place. Sto- 
well V. StowelL IX., 598. 

Conditions subsequent not favored and usually not en- 
forceable. Chicago^ etc. 9 B. Go. v. Minn. Gent. B. Go. X. 
234. 

Conneoting Linefc 

See Baggage; Bills of Lading; Gabbibbs; Pabsbkgbbs. 

GONTBAOTS BETWBBlSr. 
EXTBA-TEBMIlfAL LIABILITY. 

Othbb Mattebs. 

GoiirrBACTs Bbtwbbk. 

Wben partnership of, not inferable. Watkins v. T. H., 
etc., R Go. L, 614. 

Gompanies may to encourage business make arrangements 
between themsdyes for lower freights, though other carriers 
are injured. Where such contracts are just they will be eu* 
forced. Munhall v. Penna. B. Go. V., 337. 

Gonstruction of contract of connection as distinguished 
from lease or consolidation. Arcbar v. Terre Haute, etc., R 
Go. VII., 249. 

Agreement between connecting lines to carry freight does 
not make them joint contractors. Hill v. Burlington, etc., R 
R Go. IX., 21. 

Association of carriers to regulate price of freight, prohibit- 
ing members from engaging in similar business outside of as* 
Booiation, is illegal Denver, etc., R R Go. v, Atchison, etc., 
RRGo. IX., 874. 

Arrangements between, do not make servants of one co- 
employes with servants of the other. Phihk, etc., R Go. v. 
Maryland. X., 792. 

Extba-tbbhikal Liability. 

Where traveller passes over, each may limit liability for 
baggage to its own line. But receipt by one of fare in ad- 
vance for whole route, renders it liable for whole route. Bait. 
& Ohio R R Go. v. Gampbell. IIL, 246. 

Oarrier not liable beyond its own line except by express 
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Conneoting Lines — Continued. 

flgieement. No such agreement implied from arrangement 
with other companies to carry at tariff rates, nor from mere 
fact that in way-bill the destination of goods is inserted. St^ 
L. Ins. Co. V. St. L., etc, B. Co. III., 260. 

What is terminus of carrier's line. Dresbach v. OaL Pac. 
E. Co. III., 281. 

A railroad company may exempt itself by contract for lia- 
bility beyond its own line. Snch contract inferred from 
clanse being in bill of lading. East Tenn., etc., fi. Go. v. 
Bnimley. VI., 356. 

May assume by contract extra-terminal liability. What is 
evidence of such contract. St. Louis, etc., B. Co. t^. Larned. 
VL, 436. 

Ko extra-terminal liability without express contract. Be- 
oeipt of through freight, and giving of bill of lading with 
destination thereon, no evidence of such special contract. 
Hadd V. V. S. & C. Ex. Co. VI., *43. 

Liability of carrier on through bill of lading. Harding v. 
Int. Nav. Co. VL, 58a 

Carrier receiving goods for transportation to point beyond 
terminus, assumes no extra*terminal liability unless there is 
an express promise to that effect. Detroit, etc.. By. Co. v, 
McEenssie. IX., 15. 

Where carrier receives goods marked to point beyond line 
for definite sum, and consignor is charged larger sum, he may 
recover the excess. Detroit, etc., B. B. Co. v. McKenzie. 
IX., 15. 

Carrier who receives freight for transportation beyond his 
own line cannot bind other carriers as to rate of transporta- 
tion, unless there is an agreement to that effect. Sumner v. 
Southern B. R Ass'n. IX., 18. 

Such other carriers may transport the freight and collect 
the increased rate. Id^ 

Announcement by general freight agent of one line is not 
binding as to rate of freight over connecting line. Hill v. 
Burlington, etc., B. B. Co. IX., 21. 

Common-law duty of carrier is only to carry goods safely 
over its own line and deliver to next carrier. Michigan Cen- 
tral B. B. Co. v. Myrick. IX., 25. 
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Coxmeeting lines — Continued. 

In order to extend liability of road beyond its own line, a 
clear contract must be proved. Mich. Gent R R Go. v. 
Myrick. IX. , 25. 

Beceipt of goods marked to point beyond line^ posting up 
of through rates and agreement that receipt may be exchanged 
fqr bill of lading, not construed to amount to contract for 
extra-terminal liability. Mich. Cent. R. B. Go. v. Myrick. 
IX., 25. 

A railroad company may by express contract make itself 
liable beyond its own line. Lindley v. Bichmond, etc., B. B. 
Go. IX., 31. 

Bailroad companies may by special contract assume extra- 
teiminal liability as common carriers. Cummins v. Dayton, 
etc., B. B. Go. IX., 36. 

A receipt whereby a carrier undertakes to deliyer goods at 
a point beyond his own line renders him liable as a common 
carrier beyond his line. Cummins v. Dayton, etc., B. B. Co. 
IX., 86. 

Carrier receiving goods marked beyond his own line is only 
liable, in absence of express agreement, for safe carriage on 
his own line and delivery to next carrier. Knight v. Provi- 
dence, etc., B. B. Go. IX., 90. 

Where baggage is checked over connecting lines, the check 
issued binds all the companies. Texas & Pac. B. B. Co. v. 
Fort IX., 392. Same v. Ferguson. IX., 395. 

Othsb Matters. 

Last carrier of connecting lines may demand bill of lading 
before delivering the goods. Bass v. Glover. L, 277. 

When liable for delay in through transportation. Helli- 
well V. G. T. B. B. Co. L, 615. 

Second carrier is agent for first, and has lien for his own 
freight and that earned by first carrier. Potts v. N. Y. A N. 
E. B. B. Co. m., 424. 

. Carrier has no lien for freight where goods are sent over 
route other than agreed on, or where he knows freight is 
paid in advance. Marah v, ITnion P. B. Co. VL, 359. 

Consignor may change destination after goods have passed 
to another company by taking new bill of lading, if the first 
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Coimeoting Idnes — Continued^ 

company has continnons line to destination. Sutherland v. 

Bank. VL, 368. 

Each road is liable for loss by its own negligence, although 
first carrier may haye assnzned all responsibility. Aigen v. 
Boston & Me. R Co. VI., 426. 

Any one carrier may be sued on the contract of transporta- 
tion, and may take advantage of clauses limiting liability. 
Halliday v. St. Louis, etc., E. Co. VI., 433. 

Where baggage is injured owner may sue the company de- 
livering check or that delivering baggage. Wolff v. Central 
R. Co. VL, 44L 

Connecting carrier may unload cattle in absence of special 
agreement. McAlister v. Chicago, etc., B. Co. VIL, 373. 

Where goods are shipped over connecting lines, each is suc- 
cessively agent of the owner. Vanghan v. Providence, etc. , B. 
B. Co. IX., 41. 

Delivery in bad condition by last of connecting lines was 
prima-facie evidence of default in first of said lines, under the 
circumstances. Lindley v. Bichmond, etc., B. B. Co. IX., 
31. 

Where by error of intermediate carrier goods are sent to 
wrong address, the last carrier has a lien for freight carried 
and back charges paid. Vaughan v. Providence, etc., B. B. 
Co. IX., 4L 

Prom fact that goods were in good condition when delivered 
to first carrier, it cannot be inferred that they remained so 
until they came into the hands of a subsequent carrier. This 
must be proved. Marquette, etc., B. B. Co. v. Kirkwood. 
IX., 85. 

Carrier acts as consignee's agent in transferring goods to 
another carrier. Marquette, etc., B. B. Co. v. Kirkwood. 
IX., 85. 

Where last carrier is not connected with former ones, dam- 
age to goods cannot be recouped against freight and charges. 
Knight V, Providence, etc., B. B. Co. IX., 90. 

Each carrier is entitled to payment in advance or to lien on 
freight till paid. The last carrier has a lien for freight car- 
ried and hack charges paid. Knight v. Providence, etc. , B. B. 
Co. IX., 90. 
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Coxmeeting lines — Continued. 

Where goods are in apparent good order, a carrier receiving 
them from other carriers is not bonnd to open them. If noti- 
fied by the consignee he must not, howeyer, accept them 
when injured. Knight v. Providence, etc., B. B. Go. IX., 
90. 

Oonsolidatiaii. 

Where after an agreement to consolidate, subscriptions are 
made, the filing of the agreement is not necessary to validate 
the subscription. McOlnre v. People's P. R. Co. I., 371. 

Prohibition against consolidation in charter cannot be set 
up as against a claim for taxes. A. & B. A. L. B. Go. v. State. 
L, 399. 

Creates a new corporation liable to taxation as private per- 
sons. A. & B. A. L. R Co. V. State. I., 399. 

Method of selling property of consolidated company under 
mortgages of separate roads. Oibert v. W. C, V. M. & Ot. 
S. R Co. I., 478. 

Bight of removing cause to which consolidated company 
composed of companies of various States a party. C. & W. 
I. R Co. V. L. S. & M. S. R Co. L, 627. TTphofl v. Chi- 
cago, etc., B. Co. L, 628. 

When consolidation of companies of different States as one 
company, case to which the company is a party cannot be re- 
moved from State court. TTphofF v, Chicago, etc., R Co. L, 
628. 

Where aid bonds are voted to one company and issued to 
another composed by consolidation with first, the bonds are 
valid. Barter v. Eemochan. II., 82: 

When effected before municipal bonds are issued, does not 
affect validity of bonds. Menasha v. Hazard. II., 571. 

Statutes of sevend States may consolidate several companies 
into one corporation. Boardman v. L. S. & M. S. By. Co. 
IV., 265. 

When wrongful as against stockholder. Stockholder injured 
may have relief in equity. Cannot sue directors. Int. & G. 
N. R R Co. V. Bremond. IV., 308. 

Will not release non-assenting subscriber to stock. Atchi- 
son, C. & P. R R Co. V. PhiUips Co. IV., 326. 
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Gonsolidation— Continued. 

Consolidated companies may be sued by new name for debts 
of old companies when consolidation yoluntary. When new 
company does and does not assume debts of old companies. 
Houstoq & T. 0. B. R. Co. v. Shirley. IV., 443. 

Act provided that on consolidation of two roads, lien of 
State on both should be waived and bonds should bo en- 
dorsed by State. The consolidation never took place. Seld 
the act never took effect. Oibbes v. Greenville & C. B. Co. 
IV., 459. 

Does not in any way affect or disturb prior liens on property 
of separate companies. Increased value does not belong to 
new company. Hamlin v, Gerrard. IV. 488. 

Where company consolidates with foreign companies under 
laws of State it is taxable as a corporation ^^ incorporated un- 
der the laws of this State." Ohio & Miss. E. E. Co. v. Weber, 
v., 101. 

Power of railroad company to begin condemnation proceed- 
ings not lost by consolidation with another company. Toledo, 
etc., E. Co. V. Dunlap. V., 378. 

New company takes property subject to debts of old com- 
panies and all valid liens. It cannot aver ignorance of an un- 
recorded mortgage. Miss. Vail. E. E. Co. v. Chicago, etc., 
E. R Co. VIII., 575. 

Assignment of subscriptions where company has consoli- 
dated. Eodger v. Wells. VI., 598. 

Where companies consolidate and issue new stock, a stock- 
holder of one company has no vendor's lien on road-bed sold 
to the other company. Cross v. Burlington & S. W. E. Co. 
VIII., 263. 

Before plaintiff can sue the new company upon an unliqui- 
dated demand against one of the old ones, he must reduce his 
claim to judgment. Whipple v. Union Pac. E. Co. VIII., 
651. 

Two railroad companies owning lines connected only by 
other lines held by lease are not authorized to consolidate. 
State V. Vanderbilt. VIII., 657. 

Lines parallel and competing cannot be connected for car- 
riage of freight and passengers over both continuously. State 
V. Vanderbilt. VIII., 657. 
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Conaolidation — Continued. 

A certificate made by directors of consolidating railroad 
companies which fails to set out residences of directors of new 
company is defective. State v. Vanderbilt. VIII.^ 657. 

Construction of agreement to consolidate is for the conrt 
The agreement in this case construed not to create a new cor- 
poration. The acts of the officers of the new corporation held 
not to affect this result. Meyer v. Johnston. VIII., 584. 

When terms of act are sufficient to merge old companies 
into new one. Meyer v. Johnston. VIII.^ 584. 

Beceiver will not be appointed of either of two consolidating 
companies on ground that some of the stockholders have been 
restrained from taking part in meeting to elect directon 
of new company. Railway Co. v. Jewett VIIL, 702. 

When charter of one company fixes rate of fare, this is bind- 
ing on consolidated company. Brown v. Qreat Western B. B. 
Co. IX., 271. 

Where two companies consolidate, the charter of one not 
being repealed, the new company takes the old road burthened 
with restrictions of charter. Hawkins v. SmalL IX., 432. 

Constitutional Law. 

General Prikciplbs. 

Formal BbCjuisites of Statute. 

Vested Bights. 

Eminent Domain. 

Infringement of Charter and Contracts. 

Taxation. 

Begulation of Commercb. 

Special Legislation. 

Municipal Aid Bonds. * 

Trial by Jurt. 

Other Matters. 

General Principles. 

Federal court will never in doubtfnl case declare State act 
opposed to State constitution unless State decisions to that 
effect. Smith r. Fond du Lac. II., 641. 

What court will consider in deciding whether act is uncon- 
stitutional. Winter v. Montgomery. VII., 307. 

When unconstitutionality of part of statute taints the whole. 
C. B. TJ. P. B. Co. i;. Atchison, etc., R Co. X., 628. 
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Constitutional Law — Continued. 

Formal Requisites op Statute. 
See Statute. 

When title of act sufficiently explicit and does not contain 
more than one subject. Unity v. Barrage. IL, 660. 

Where purpose of act sufficiently expressed in title. When 
act valid after yeto of Governor. H. & T. Cent. E. Co. v. 
Odum. IL, 563. 

Where bill properly signed becomes law, notwithstanding 
omission of word from title. Walnut v. Wade. III., 36. 

Act held constitutional as title embraced but one subject. 
Shipley v, Terre Haute. IV., 345. 

When act not unconstitutional on ground that title em- 
braces more than one subject. Toledo, etc., B. Co. v. Dun- 
lap, v., 378. 

Act not unconstitutional because it fails to set out agree- 
ment referred to therein. Winter v. Montgomery. VIL, 307. 

Court will look at journals of House to see whether constitu- 
tional requisites as to passage of act complied with. San 
Mateo Co. v. South Pac. E. Co. VIII., 1. 

Any part of an act not germane to its title is without force. 
Central, etc., E. Co. v. People. IX., 546. 

Vested Rights. 

Agreement of commissioners to abolish station not a con- 
tract. Act may therefore be passed re^estaUishing same. N. 
H. & H. Co. V. Hamersley. IL, 418. 

What does not constitute a law impairing obligation of con- 
tract. Williams v. Louisiana. III., 128. Durkee v. Board 
of Liquidation. III., 135. 

Where act proTided that all property of company should 
stand pledged to State as security for bonds guaranteed by 
State. Heid^Mo subsequent statute oould postpone this lien. 
Gibbes v. Greenville & 0. R E. Co. IV., 459. 

State can adjust particular liabilities without thereby im- 
pairing obligation of contract. State v. Cobb. VIL, 147. 
' In assessing taxes upon railroads, corporations must be al- 
lowed abemng, otherwise the assessment is a taking without 
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Constitntional Law— Continued. 

due process of law. San Mateo Go. t^. South Pac. B. Co. 

VIIL, 1. 

Emikent DOMAniT. 
See that title. 

Act authorizing entry on land without first paying or ten- 
dering compensation unconstitutional. Redman v. P. M. & 
M. R. Co. I., 1 (note). 

Charter of Northern Pac. R. R. Co., authorizing taking of 
land without making or tendering compensation, not uncon- 
stitutional. North Pac. R R Co. v. B. & M, R Co. I., 8. 

Where company authorized by law to use track of another 
company without paying half the cost the law is unconstitu- 
tional. Omnibus R Co. v. Baldwin. L, 316. 

Act requiring railway company to pay damages to abutting 
landholders assessed before entering on streets of town, does 
not interfere with vested rights, and is not unconstitutional. 
MulhoUand v, D. M., A. & W. R Co. X., 99. 

Land cannot be taken for public use without due notice to 
owner and proper compensation. Bums v, Multnomah R 
Co. X., 289. 

Necessity of notice to landholder whose land is to be con- 
demned under constitutional guarantee of ** due process of 
law." Baltimore, etc., R. Co. v. P., W. & K. R Co. X., 
444. 

Statute appointing commissioners to condemn land and 
making their award conclusive is not unconstitutional. C. B. 
U. P. R Co. V. Atchison, etc., R. Co. X., 528. 

Infbikgekent of Charter. 
See Charter. 

Effect of new constitution of Penna. on prior charters. 
Penna. R Co. v, Langdon. I., 87. 

Construction of General R R Law of Penna. as to reserved 
right to amend charter. Cross v. P. B. R R Co. L, 366. 

An act regulating rates of toll on railroads is constitutional. 
111. Cent. R Co. v. People. I., 188. 

Act prohibiting freight discrimination held constitutional 
in Georgia. Tilley v. Savannah, etc., R R Co. I., 616. 
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Constitntional Law — Cantiftued. 

Act afi&jung penalty for overcharge in fare not nncoustita- 
tionaL Cincinnati, etc, R. Co. v. Cook. VI., 317. 

An act imposing penalty for failure to forward freight is 
not nnconstitntionaL Katzenstan v, Baleigh & O. R. Co. 
VL, 464. 

Bights of property of corporation cannot be divested 
farther than those of private individuals. San Mateo Co. v. 
South Pac. E. Co. VIII., 1. 

Act imposing penalty for delay in forwarding goods not un- 
constitutional, as impairment of contract implied in charter. 
Whitehead v. Wilmington, eta, R. R Co. IX., 168. 

Law authorizing commissioners to fix rates of freight and 
fare held constitutional, and not in derogation of charter of 
company fixing maximum charges for freight and fare. 
Georgia R & B. Co. v. Smith. IX., 885. 

When court is called upon to pass on constitutionality of 
statute alleged to be invalid because it impairs the obligation 
of contracts. People v. Brooklyn, etc., R. Co. IX., 454. 

Statute repealing charter is unconstitutional unless power 
to that effect is reserved by statute. Greenwood v. Union 
Freight R. R Co. IX., 526. 

Where there is such reservation, statute is constitutional 
which transfers property of old corporation to a new one on 
making of due compensation. Id. 

How far ordinance granting right to railroad to run on 
streets and reserving power to alter or amend may be altered. 
Chicago, etc., R. Co. v, Minn. Cent. R Co. X., 234. 

City ordinance cannot impose on property-owners cost of 
repaving and recurbing street without giving them a hearing. 
City of Baltimore v. Scharf. X., 241. 

Charters of corporations may be amended by special acts. 
Hodges V. Baltimore U. P. R Co. X., 270. 

Taxation. 
See Taxes. 

Lands granted by United States for public purposes can be 
taxed by the State only after patents are issued. Wis. C. R 
Co. V. Taylor Co. I., 532. 
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Coastitntional Law — Continued. 

Gonstruction of constitutional provision in Wisconsin re- 
quiring a uniform rule of taxation. Wisconsin Gent R. Go. v. 
Taylor Go. I., 632. 
' Power of legislature to exempt from taxation. Id. 

Under constitution of Nebraska only increased value of 
land from forest and fruit tree culture can be exempted from 
taxation. Burlington^ etc., R B. Go. v. Gomm. 11.^ 653. 

Fourteenth Amendment to Gonstitution of IT. S. prohibits 
unequal taxation of railroad corporations. Gonetitntion of 
Galifornia unconstitutional in this respect San Mateo Go. v. 
South Pac. R. E. Go. VIII., 1. ' 

• 
Begulatiok of Gohmeboe. 

Acts of several States consolidating corporations not uncon- 
stitutional, as repugnant to provisions of U. S. Gonstitution 
giving Gongress control of commerce between the States. 
Boardman v, L. S. & M. S. R. Go. IV., 265. 

An act controlling and regulating shipment of freight to 
points in other States is unconstitutional. Garton v. Illinois 
Gent R Go. VI., 305. 

An act imposing penalty for unjust discrimination in fi*eights 
to or from points outside the State is constitutional. People 
V. Wabash, etc., R. Go. VII., 628. 

State statute requiring railway companies to draw cars of 
other companies for reasonable sum is not unconstitutional, 
because in conflict with provision that Gongress shall have 
power to regulate commerce between the States. Bae. v. 
Grand Trunk E. Go. IX., 470. 

Special Leoislatiok. 

Laws exempting special corporations from liability under 
general laws are void. Omnibus R. Go. v. Baldwin. L, 316. 

Act in Pennsylvania limiting amount of damages recover- 
able for personal injuries held unconstitutional 13 & 15 Sts. 
Pass. R Go. V. Boudrou. II., 30. 

Provision of constitution of N. Y. prohibiting special legis- 
lation as to street railroads prospective only. People v. Brook- 
lyn, etc., R. Go. IX., 454. 
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Constitntional Law— Continued.' 

Law special in character not deemed objectionable, as sub- 
ject not gOTemed by general law. Hodges v. Baltimore II. P. 
E. Co. 3L, 270. 

MuKiciPAL Aid Bonds. 
See Municipal Subscbiptioks. 

In Tenn. a law authorizing municipalities and counties to 
subscribe to railroads is constitutional. Tipton Go. v. Bogers, 
etc., Works. L, 617. 

Provision of constitution of Minn, that no tax should be 
levied to pay interest on railroad aid bonds until the people of 
State had voted to do so. Held void, as impairing the obliga- 
tion of a contract. State v. Toung et al. II., 348. 

Act authorizing issue of aid bonds in Missouri after 1865 
held unconstitutional. Dodge v. Platte Go. II., 583. 

Where no valid contract on part of town with company to 
subscribe to stock, passage of constitutional amendment tak- 
ing away power to subscribe does not infringe charter. Buf- 
falo & J. B. Co. V. Falconer. II., 693. 

Act authorizing unlimited municipal subscription not in 
conflict with constitution of Wisconsin. Smith v. Fond du 
Lac n., 641. 

Act authorizing municipal subscriptions constitutional in 
Illinois. Prairie v. Lloyd. III., 58. 

Act authorizing issue of municipal aid bonds held void, as 
title embraced more than one subject. Welch v. Post. V., 
158. 

Where municipal donation voted to railroad and work 
partly done, adoption of constitution does not prevent issue 
of bonds. Glay Co. v. Society for Savings. V., 170. 

Act endeavoring to divert part of general county tax to aid 
bonds held unconstitutional. Bank v. Barber. V., 181. 

Constitution of Illinois held not to prohibit issue of dona- 
tion bonds previously authorized. Moultrie Go. v. Fairfield. 
VIL, 194. 

Constitution of Missouri not retroactive, and does not in- 
validate- county aid bonds previously issued. Balls Co. v. 
Douglass. VII., 212. 
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CoBftitational Law — Continued, 

Tbial by Jubt. 

Trial by court of eqnity of issne of fact as to trust estate 
not unconstitutional. Barton v. Barbour. lY., 1. 

Other Mattebs. 

An act vesting legislative power in judges held unconstitu- 
tional. State V. Young et al. 11.^ 348. 

Missouri law imposing penalty of double damages for killing 
cattle not unconstitutional. Spealman v. Mo. Pao. B. Go. 
II., 636. 

Kansas act defining duties of railroad companies to servants 
held constitutional. Missouri Pac. R. Co. v. Haley. V., 594 

Sunday law held constitutional. Comm. v, Louisville & N. 
RCo. VI., 216. 

State of Missouri cannot release or assign lien on railroads 
until principal and interest of debt is paid. State v. Chap- 
pell. Vn., 118. 

Powers and functions of Governor of State. When he in- 
dorses bonds they are binding on the State. State v. Cobb. 
VII., 147. 

Iowa statute as to abandonment of railroad held constitu- 
tional. Central Iowa R Co. v, M. ft A. R Co. X., 138. 

Constmotion. 

See CoNTBACTs ; Contbactobs. 

Building of new bridge held a construction of part of road. 
Atchison, etc., R R Co. v. McConnell. II., 637. 

Power of company to build branch lines and to connect 
tracks with another road und^r peculiar circumstances. Peo- 
ple V. Brooklyn, etc., E. R Co. IX., 474 

What is compliance with condition in note to construct 
road between two points. Leasing a road is not a compliance. 
Lawrence v. Smith. IX., 604 

Provision in ordinance authorizing laying of tracks, that if 
not done in certain time the privilege shall be forfeited, can 
only be taken advantage of by municipality directly. Hodges 
V. Baltimore U. P. R Co. X., 270. 
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ContraoU 

See Ultra Viebs. 

General Principles. 
When Company is Bound. 
With Other Companies. 
For Right of Way. 
With Contractors. 
Construction of. 
Rescission. 

Oeneral Principles. 

As to contracts of insane persons. Qeorge t;. St L.^ M. & 
S. R. Co. I., 294 

As to contracts tainted by frand. See Wardell v. XT. P. R. 
Co. L, 427. 

Contracts, invalid for want of corporate powers, remain as 
foundation of rights acquired. Taylor v. South., etc., R R 
Co. VI., 602. 

When contract is divisible. Gano v. C. & N. W. R. R. Co. 
I, 614. 

Where parol contract is made and breach occurs, no subse- 
quent written contract is admissible to avoid or defeat the ac- 
tion. Harrison v. Missouri Pac. R. Co. VIL, 382. 

Where parties make and sign a memorandum of agreement 
intending to enter into formal contract, and nevertheless act 
on the memorandum alone, it will be held a valid and binding 
contract Riggins v. Missouri River, etc., R. R Co. IX., 
242. 

Whore consideration of contract is illegal, the whole is 
tainted. St. Louis, etc., R R Co. v. Mathers. IX., 600. 

Where property is conveyed to trustees under an illegal 
contract, equity will not lend its aid. St. Louis, etc., R R 
Co. V. Mathers. IX., 600. 

When Company is Bound. 
See Agents. 

Telegram from general superintendent is authority for con- 
tract to take care of laborer injured on road. A. & N. R R 
Co. V. Reecher. L, 343. 
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Contraotf — Caniinued. 

When may be inferred to pay for services in looking up 
facts as to accident Lovejoy v. Middlesex B. B. Co. I.^ 613. 

Bailroad company held to have no power to pay or guaran- 
tee expenses of ^' Boston Jabilee.'^ Daris v. Old Colony R 
Co. III., 643. 

When entered into by officer without protest or dissent 
from directors held binding. Scott v. Middletown, IT. & W. 
G. B. B. Co. IV., 114. 

With Other Companies. 
See CoNKBCTiNG Lines. 

Contract of railroad company to bring all freights and pas- 
sengers to ferry construed. Duties of railroad and ferry com- 
pany. Contract not opposed to public policy. Bailroad can- 
not transport goods over another ferry. Wiggins Perry Co. v. 
Chicago & Alton B. Co. V., 1. 

Act authorizing railroad companies to contract to run trains 
over each other's tracks held not unconstitutional. State t;. 
Brooklyn, etc., B. R Co. IX., 464. 

Contract of company to sell its road and incorporate its stock 
with that of another company held not to be ultra vires, 
Bi*anch v. Jesnp. IX., 558. 

Power of railroad company to purchase line of another com 
pany and issue its own stock in payment therefor. Branch v.. 
Jesnp. IX., 558. 

Fob Bight of Wat. 
See Condition; Conveyance. 

Construction of contract to locate depot '^ at nearest prac • 
ticable point within one mile of court-house.'' Wooters v. 
Int. & Gt. N. B. R Co. IV., 100. 

Agreement of railroad to grade street not cancelled by reyo* 
cation of right of way. Action against road for failure to 
perform duty. Orade need not have been established. 
Damages. Cincinnati, eta, B. Co. v, Carthage. Y., 306. 

A contract between a railroad company and individuals, that 
the company will construct a depot at a certain place, and that 
upon its construction the individuals will pay to the company 
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Contracta — Continued. 

a ocriain sum of motiey, is negotiable by endorsement so as to 
Test the title thereof in each endorsee snccefisiTely. Yannoy 
V. Duprez. VI., 623. 

Where owner of land contracts to sell to railroad company 
and company enters, sabseqnent purchasers of land have 
knowledge of the contract, and are bound by it. Turpin v. 
Baltimore, etc., B. Go. X., 45. 

Terms on which ejectment against railroad company will 
be enjoined, where its predecessor in title has failed to comply 
with terms of contract of sale of right of way to plaintiff. 
New York, etc., R. Co, v. Stanley. X., 345. 

As long as thing in question possible, it is no defence on 
part of promissor that he became unable to perform it by 
reason of causes beyond his control. Penna. B. Co. v. Beichert. 
X., 429. 

Terms and conditions prescribed in inquisition are binding 
on parties and constitute contract. Penna. B. Co. v. Beichert. 
X., 429. 

With Contractors. 
See Contractors. 

Extra work done upon promise of payment by the company 
mast be sued for separately, and not under original contract. 
Hinkle v. San Francisco, etc., B. B. Co. YI., 595. 

Promise of contractor to pay sub-contractor is within the 
statute of frauds and cannot be shown by parol. Vaughan v. 
Smith. VIL, 82. 

Agreement of railroad to pay to sub-contractors debt of 
contractors so as to induce former to continue work, is founded 
on suffioient consideration. Chapman v. Pittsburg, etc., B. 
Co. IX., 484 

Construction. 

Construction of contract to appropriate certain bonds held 
on deposit to completion of railroad of another company. M. 
& A. B. B. Co. V. Ga. B. Co. I., 378. 

Where there is a contract for certain number of bonds se- 
cured by mortgage, the terms of bonds and mortgage should 
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Contracts — Continued. 

be deemed part of contract. Galena & S. W. B. Co. v. Bar- 
rett. II., 520. 

Must be construed in light of existing circumstances. Union 
Pac. R. R. Co. V. Clapper. II., 649. 

When entered into under statute to be construed in each 
case according to language used. Railroad Cos. v. SchutUh 
III., 1. 

Of purchaser of land from railroad company as to payment 
of taxes construed. Shoup v. Central B. U. P. R. Co. V., 
125. 

Contract with city not to build road is merely personal, and 
does not bind purchaser of franchise at foreclosure sale. 
Menasha v. Milwaukee, etc., R. Co. V., 200. 

Where company agreed to carry fish, at one fifth less than 
ordinary rate, being relieved from liability for loss or damage 
by delay: Held, the contract was reasonable. Brown v, Man- 
chester, etc., R Co. VI., 481. 

Lessee of all public wharves held not to have exclusive right 
to have all vessels land at his wharves. New Orleans, etc., 
R. R. Co. v. EUerman. IX., 144. 



Rescission. 

Rescission of contract when relied on must be pleaded 
specially. Riggins v, Missouri River, etc., R. R. Co. IX., 
242. 

Contractors. 

Claims of contractors for work done prior to mortgage are 
preferred to it. Where work is done after mortgage the 
claims are postponed. Tommey v. Spartanburg, etc., R Co. 
I., 429. 

Person in charge of freight business not held independent 
contractor. Speed v. Atlantic & Pac. R. R. Co. II., 77. 

Payment to bridge builder in instalments upon estimates 
made by agents, sufficient proof that he is contractor. At- 
chison, etc., R. R. Co. V. McConnell. II., 637. 

Company not held liable for subsistence furnished to con- 



Digitized by VjOOQ IC 



IKDEX DIGEST TO CASES. 141 

Gontraeton — Continued. 

tractor for men building the road* St. L.^ K. & A. E. Co. 

V. Cobb. II., 643. 

When liens of, are postponed to mortgage by decree in 
foreclosure proceedings to which claimants are parties. 
Woods V. Pittsburg, C. & St. L. R Co. III., 625. 

When to receive stock and bonds in pay and placed in pos- 
session, operating road and pay over to company net profits, 
are not owners for purposes of taxation. Union Trust Co. v. 
Weber. III., 683. 

A corporation is not liable for contractors labor debts. 
Bottomley v. Port Huron, etc., E. E. Co. VI., 606. 

Sub-contractor may file mechanic's lien. Vaughan v. 
Smith. VIL, 82. 

Statutes requiring care in running trains do not apply to 
contractors building road. Griggs v, Houston. VIII., 359. 

Agreement of railroad company to pay to sub-contractors 
debt of contractors to induce former to continue the work, is 
founded on suflScient consideration. Chapman v. Pittsburg, 
etc., B. Co. IX., 484. 

As to payment of part of award to railroad company for 
taking its land to contractor who has built part thereof. Also 
as to change of such order so as to make said sum payable to 
another contractor. Warren v. Boberts. X., 126. 

Contributory Negligence. 

See Negligekoe (Coistributort). 

Conversion. 

See Trover. 

What amounts to conversion of timber. Lake Shore ft M. 
S. E. Co. V. Hutchins. IV. 219. 

Conveyance. 

See CoKDinoir. 

Conveyance of right of way without specified width, con- 
strued to mean as wide as company may choose to occupy. 
Indianapolis, P. & C. R Co. v. Eayl. III., 182. 

Where grant is made by one holding under pre-emption 
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Conveyance— Cl>»W»wed[. 

hwy issue of patent enures to benefit of grantee* Indianapo- 
lis, P. & C. R Co. v. Rayl. III., 182. 

Laying out by grantor of town abutting on right of way is 
recognition thereof. Company may build side track on right 
of way. Indianapolis, P. & 0. B. Co. v. Bayl. III., 182. 

Powers of testamentary trustees to convey land to railway 
company. Peters v. Lewes & E. G. B, Co, III., 624, 

What coTenants run with the land and are binding on 
grantee. Wiggins Ferry Co. v. Chicago & A. B. Co. V., 1. 

Particular conveyance construed. What constitutes hope- 
less uncertainty. Williams v. Western Union It Co. V., 
290. 

Mere acceptance of deed does not estop grantee from set* 
ting up pre-emption right. Kansas Paa B Co. v, Dunmeyer. 
v., 417. 

A deed in proper form and given in good faith for value, 
must be shown to make valid, under Michigan act of 1875, a 
conveyance by corporation. Marquette, etc., E, E. Co. v. 
Atkinson. VI., 696. 

An agreement to release land included in the location of a 
railroad Jisld within the statute of frauds. Barnes v. Boston, 
etc., R B. Co. VL, 606. 

A right of way may be reserved in a conveyance as effectu- 
ally as by a grant by deed. A right of way is incident to the 
land and cannot be separated from it Eoelle v. Enecht. 
VI., 607. 

The defendant, in consideration of the grant of a right of 
way, agreed to build a wagon-road, and also to fence: Helcl^ 
that the plaintiff was entitled to recover what it would rea- 
sonably cost to construct the road and fence. Taylor v. 
North P. C. B. B. Co. VL, 610. 

Grantor of right of way waives all right to damages occa- 
sioned by removal of timber. Houston, etc., B. B Co. t^. 
McKinney. VIIL, 723. 

Where deed conveys right of way, it operates notwithstand- 
ing fraudulent and unauthorised statement of agent procuring 
conveyance as to location ot station. Houston^ etc, B. B. 
Co. V. McKinney. VIIL, 723. 

Whwe lots conveyed in trust for railroad on illegal condi- 
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Conveyance — Continued. 

tion that road shall be located in certain place, trust cannot 

be enforced. St. Lonis, etc., K R Go. t)t. Mathers. IX., 600. 

In case of arbitration, conveyance is not condition prece- 
dent of payment of taxed costs. Gapell v. Great Western B. 
R. Co. X., 60. 

Mere fact of railway company undertaking to convey lands 
is not conclusive that landB are superfluous lands. Hobbs v. 
Midland R Co. X., 63. 

Eecital in deed does not estop parties from showing that 
certain land has never been taken for public use. Penna. & 
N. Y. C. & R Co. V. Billings, X., 72. 

When court will order execution of deed and will not set 
aside same. Bobertson v. Central R Go. X., 



Corporation. 

Soe Chabteb; Constitutional Law; OrFiCBBs; Ultra 

Vires. 

Corporate Existence. 

Foreign Corporations. 

Powers and Duties. 

Liability. 

Foreclosure and Bbobganization. 

Other Matters. 

CoBPOBATE Existence. 

A lease to a railroad by name is valid, though there be no 
such corporation, and the road is operated by an individual. 
Ecker v, C, B. & Q. R Co. I., 357. 

Corporate existence, when constituted. S. & A. B. B. Co. 
V. Ezell. VL, 605. 

lileeting to effect organization cannot inci'ease capital stock 
or change character of contract of subscription. Bichmond 
St R Co. V. Beed. IX., 697. 

Articles of association perfect in themselves cannot, with- 
out consent of all subscribers, be transformed into preliminary 
agreement merely. Bichmond St R Co. v. Beed. IX., 
697. 

A railroad corporation running its rpad is to be regarded as 
a corporation de facto in suits brought by it against individ- 
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Corporation — Continued. 

uals. Sach indi^idaals cannot contest its corporate existence. 

Wilcox V. Toledo, etc., R Co. IX., 518. 

In all collateral proceedings at snit of alleged corporation, 
production of charter and proof that it exercises franchises is 
sufficient evidence of corporate existence. Peoria & P. Union 
Ey. Co. V. Peoria, etc., Ey. Co. X., 129. 

De facto railroad corporation may exercise right of emi- 
nent domaiu. Its legal existence can be questioned only by 
State. Eeisner v. Strong et al. X., 335* 

FOBBIGK COBPOBATIOKS. 

Foreign railroad corporation, how taxed in N. J. State v, 
Mntchler. I., 395. 

Whether corporation of one State incorporated in another 
becomes a citizen of the latter, depends on terms of act. Up- 
hoflE V. Chicago, etc., R Co. I., 627. 

What necessary to coi^titute corporation of another State 
domestic corporation. Stout v. Sioux City, etc., E. Co. II., 
645. 

Where corporation of one State does business in another, 
it does not become citizen of such othar State. Bait & Ohio 
R R Co. V. Koontz. IV., 105. 

Citizenship of railroad chartered in three States. Johnson 
V. Phila., etc., R R Co. VI., 620. 

A corporation under the laws of one State becomes a citizen 
of that State, although the same persons, by the same cor- 
porate name, haye been incorporated with the same powers 
and the same objects by another State. Such an act of incor- 
poration must be construed as only a license. It is privileged 
to sue in the U. S. courts. Missouri, etc., R R Co. v. Texas, 
etc., R R Co. VI., 596. 

Cannot have two domiciles. Domicile is fixed by legislative 
authority determining requisites of residence. Newport r. 
Cinn. B. Co. v. WooUey. VII., 18. 

Proceedings where attachment is sued out against foreign 
corporation having equitable title to real estate. Chapman v, 
Pittsburg, etc., R Co. IX., 484. 

Where land of foreign corporation without charter privi- 
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Corporation— Contimied. 

leges is levied on^ ifc is considered as simple realty. Chapman 

r. Pittsburg, etc., E. Co. IX., 484. 

Where property held in trust for non-resident corporation 
is attached, a personal decree may be entered against it, but 
the property will not be sold without notice to trustees. 
Chapman v. Pittsburg, etc., R. Co. IX., 484. 

A railroad corporation may have its existence in more than 
one State, and may be licensed to extend its road into another 
State. Henen v. Bait. & Ohio R Co. IX., 496. 

Railroad corporation may have corporate existence in more 
than one State, Bait. & Ohio R Co. v. P., W. & K. R. Co. 
X., 444. 

When corporation is to be considered as a domestic corpo- 
ration. Bait. & Ohio R Co. v. P., W. & K. R Co. X., 444. 

Foreign corporation cannot condemn land in courts of U. 
S., nor can case of the kind be removed into Federal courts. 
Bait. & Ohio R Co. v. P., W. & K. R Co. X., 444. 

PowEBs AKD Duties. 

Franchise of carrying oil held not to be exclusive. United 
N. J. R & C. Co. V. Standard Oil Co. I., 33. Central R 
Co. of N. J. V. Standard Oil Co. I., 36. 

Construction of charter of Phila. & Reading R. Co. as to 
meetings and elections of officers. Gowen's Appeal. 1., 437. 

Power of railroad company to borrow money and issue irre- 
deemable bonds. Taylor v. P. & R R Co. I., 616. 

Power to agree with stockholders to consider stock paid up. 
Kenton F. R & M. Co. v. McAlpin. I., 619. 

May sue without resolution of board of directors. Kenton 
F. R & M. Co. V. McAlpin. I, 619. 

General power to borrow money does not confer right to 
issue irredeemable bonds below par, and to execute mortgage 
to secure same. McCalmont v, Phila. & R R Co. III., 163. 

Company has power without speciflo authority to accept 
perpetual loan and give irredeemable bonds. Phila. & Read- 
ing R R Co.'s Appeal. IV., 118. 

May pledge its bonds for money loaned and also for prece- 
dent debt. Duncomb tn N. Y., H. & N. R. Co. IV,, 293. 
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Corporation — Continued. 

May contract with otlier corporation to carry goods beyond 
its own line to point of destination. Wiggins Perry Co. v. 
Chicago & A. fi. Co. V., 1. 

A corporation cannot chiim the benefit of expenditures 
made by a lessee of a portion of its route, this not being such 
a user of its franchise as is contemplated by its charter. 
Brooklyn, etc., B. E. Co., In Ee. VL, 596. 

The meaning of the word control, as regards acquisition of 
future lines, defined. Pullman Palace Car Co. v, Missouri 
Pacific B. R. Co. VL, 597. 

May not transfer or lease road without authority in charter. 
Troy & B. R Co. v. Boston, H. T. & W. E. Co. VII., 49. 

Cannot without express authority lease its road or surrender 
road and franchises. Archer v. Terre Haute & I. E. Co. 
VII., 249. 

Eailways are public highways and are bound to duty of 
carrying all persons and property as a public trust. People 
V. N. Y. Central R. R Co. IX., 1. 

Can only part with its road and francliises under legislative 
autliority. Branch v. Jesup. IX., 558. 

Has all powers expressed in chai-ter and reasonably incident 
to exercise of express power unless restricted by statute or 
rule of law. Lower v. Chicago, etc., E. E. Co. X., 17. 

Grant of right to use street is a franchise, and will be con- 
strued strictly against coi'poration. Burns v. Multnomah B. 
Co. X., 289. 

Liability. 
See Agents; Officers. 

Cannot be bound by its board of directors except as to mat- 
ters in pursuance of charter. Eicord v. Central Pac. R Co. 
IL, 374. 

May be sued for malicious prosecution. Id. 

Where two or more corporations operate road, they are lia- 
ble both severally and jointly. Kain v. Smith. II., 545. 

Seryice of process on foreign corporation. Mohr v, Ins. 
Cos. VI., 620. 
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CwpoTBiion— Continued, 

A corporation is liable for vindictiye damages. Haliey v. 
Mobile ft Ohio R R Oo. VIIL, 541. 

Is not liable lor false and fraudulent representations of 
agenty wfaieh are unauthorized. Houston & T. 0. R R Ck>. 
V. McKinney. VIII., 723. 

Is not bound by contracts of individual members. Cannot 
be bound by verbal assumption of them. Little R)ck, etc., 
R Co. V. Perry. IX., 610. 

When bound by contracts of promoters, and when not 
bound. Little Bock, etc., E. Co. v. PeiTy. IX., 610. 

May be indicted for maintaining public nuisance, created 
either prior to or subsequent to act authorizing indictment. 
State v. Louisville, etc., R. Co. X., 286. 

FOBBCLOSUSB AKD BBOBOAKIZATIOlir. 
See FOEECLOSURB. 

Beorganization of company. Bights of creditors as against 
action of one creditor. Washington City R B. Co. v. South- 
em, etc., B. R Co. VI., 603. 

A bill by a holder of a part of the floating debt of the old 
company, charging that the plan of reorganization is fraudu- 
lent as against the creditors of the old company, and seeking to 
have the stock of the new company, provided in the agreement 
to be issued to the stockholders of the old company, placed m 
the hands of a receiver nnd sold, and the proceeds applied to 
' the payment of the plaintiff and such other creditors as should 
come in and be made parties, will bo dismissed for want of 
equity. Hancock v. Toledo, etc., R E. Co. VI., 614. 

Franchises to build and own a railroad and take tolls are 
assignable. Franchise to be a corporation is not subject of 
sale or assignment Began v. Aiken. IX., 201. 

Where parties buy railroad at judicial sale and organize a 
new road, they are not liable for the operation of the road 
in the interim, unless their possession be affirmatively shown. 
Pittsburg, etc., R R Co. v. Pierst. IX., 437. 

Power of purchaser of railroad at foreclosure sale to tran»> 
fer the property under New York laws to existing corpora- 
tion. People V. Brooklyn, etc., R Co. IX., 454. 
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Corporation— Continued. 

When assets of a railroad are sold in bankruptcy^ and trans* 
ferred by the purchaser to a third party^ who organises a 
new company, the latter may sue as assignee on obligations 
giyen to the old company. Wilcox v. Toledo, etc., B. B. 
Co. IX., 518. 



Otheb Mattebs. 

What not a forfeiture of franchise by failing to commence 
work within time specified. Omnibus R. Co. v. Baldwin. 
L, 316. 

Is necessary party to bill to enforce contribution from stock- 
holder. Walsh V. Memphis, etc., B. Co. L, 628. 

Coupling Cars, Injuries reeeived while. 

See- 
Michigan Central B Co. v\ Smithson. I., 101. 

Day v. Toledo, C. S. & D. B. Co. II., 126. 

Atchison, T. & S. F. R Co. v. Plunkett. II., 127. 

Smith V. Potter. II., 140. 

. Hamilton v. G., H. & S. A. By, Co. IV., 528. 

Nashville, C. & St, L. R B. Co. v. Wheeler. IV., 633. 

Houston & T. C. B. Co. v. Willie. V., 641. 

Ferguson v. Central Iowa R Co. V., 614. 

Atchison, T. & S. F. R Co. v. Brown. VI., 228. 

TTmback v. Lake Shore, etc.. By. Co. VIII., 98. 

Houston & T. C. R Co. v. Myers. VIII., 114. 

King V. Ohio, etc., R B. Co. VIII., 119. 

Batterson v. Chicago & Or. Trunk B. B. Co. VIII., 
123. 

Baird v. Chicago, R I. & P. B. Co. VIIL, 128. 

Beems v. R B. Go. X., 658. 

Coupona 

See Bonds. 

Crab, Injuries firom Befisetiye. 
Louisville & N. R Co. v. Orr. VIIL, 94. 
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Criminal Law. 

See Indictment. 

As to the law of embezzlement, see Bicord v. Central Pac 
R. Co. IL, 394. 

One who wilfully puta on railroad track an obstruction en- 
dangering safety of persons trayelling is guilty, though no en- 
gine or car be stopped or impeded. State v. Kilty. IX., 
153. 

An indictment in N. 0. for shooting at a car which fails to 
state that car was in actual motion or temporarily stopped, is 
defective. State v. Boyd. IX., 155. 

Where person enters car with intent to commit larceny and 
remains while car is in several counties, there is a new indict- 
able entry in each connty. Powell t^. State. IX., 156. 

Crossing. 

See Signals; Speed. 

Obligation to keep Track in Repair. 
Duty op Company as to Signals, Speed, etc. 
Duty of Persons approaching a Crossing. 
Crossing of Two Railroads. 
Farm Crossings. 

Obligation to keep Crossing in Repair. 

Company not relieved from liability to keep in repair, by 
fact that street railway company obliged to keep the space 
between its tracks in repair. Masterton v, N. Y. Central & 
H. R. R. Co. III., 408. 

When road is not regularly laid out, company on crossing 
it with track is not bound to restore it to former condition. 
Flint, etc., R. Co. v. Willey. V., 305. 

In crossing a highway, company is bound to restore it to 
former state of usefulness. Obligation to do this is insepara- 
ble from franchise, and may be enforced in equity. State v» 
Dayton, etc., R. Co. V., 312. 

Company bound to restore highway at crossing to former 
state of usefulness, but need not maintain the same. Rule 
does not apply to highways not regularly laid out. Missouri, 
etc, R. Co. V. Long. VI., 254. 
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Crotting— Continued. 

Where highway is commonly used, company is bound to 
keep it in repair. Where accident occurs, evidence is admis- 
sible to show that company repaired (»x>B8ing after accident. 
Kelly V. Southern Minn E. Co. VL, 624. 

Kailroad crossings under the Texas constitution considered. 
Missouri, etc., B. B. Co. v, Texas, etc., R E. Co. VI., 597. 

The right of railroads under the New York statutes to cross 
certain highways, considered. Stranahan v. Sea View B. B. 
Oo. VI., 699. 

When crossing kept for twenty years in repair by railroad, 
it is for jury whether the same is under claim of right or per- 
missive merely. Fitchburg B. Co. v. Page. VIL, 86. 

Embankment constructed as necessary approach is part of 
crossing. But where roud crosses highway at grade, no neces- 
sity for embankment. Bcatty v. Central Iowa B. Co. VIII., 

2ia 

Word '^ track" in statute as to crossings of railroads con- 
strued to include turnouts and switches. Del. & Hud. Canal 
Oo. V. Whitehall et al. X., 227. 

Duty of railroad company crossing street under grade as to 
bridge. People v. N. T., etc., B. Co. X., 230. 

As to duty of company to keep street in repair at crossing. 
Questions of pleading. • Allen v. New Haven, etc., R Co. X., 
298. 

Corporation may be indicted for failing to keep crossing in 
repair. Paducah, etc., B. Co. v. Commonwealth. X., 318. 

Indictment lies against railway company for failure to keep 
crossing in repair. Pittsburg, etc., B. Co. v. Common- 
wealth. X., 321. 

Immediately on location of road over highway, obligation to 
keep crossing in repair begins. Pittsburg, etc., B. Co. v. 
Commonwealth. X., 321. 

Selectmen of town have no right to interfere with or alter 
railway crossing where highway is not raised or lowered. 
Cooke V. Boston, etc., B. Co. X., 328. 

Company bound to maintain crossing so as to acoommodHte 
increasing wants of public. Cooke v. Boston, etc., R Co. 
X., 328. 

Liability of company for accident at crossing occasioned 
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Orwuing'-'Continued. 

hj dangerous condition of planks over culvert. Evidence 
admissible to bring knowledge of condition of planks home 
to company. Penna. B. B. Go. v, Baylau. X.^ 734. 

Duty of Eailboad Gohpakt as to Signals, Speed, etc. 

Daty of railroad company to persons having license to cross 
track. Morgan v. Pa. B. Co. I., 616. 

Bights of such licensees. Id. 

Bailroad has clear right of way except at crossings. Ganley 
V. P., 0. & St. L. B. Co. II., 4. 

Bequisites of declaration in action for injuries at, caused by 
failure of statutory signals (Mass.). Wright v. Boston & Me. 

B. B. Co. IL, 121. 

When jury may consider whether failure to have gate or 
flagman is negligence. Eaton t^. Fitchburg R B. Co. II., 
183. 

Omission to have sign may be negligent, though not re- 
quired by law so to do. Shaber v. St. P., M. <k M. B. Co. 
IL, 185. 

Evidence held suflScient to warrant finding of negligence on 
part of company where person run over by train immediately 
following another train with bright head-light. Shaber v. .St. 
P., M. & M. B. Co. IL, 185. 

. Company not bound to give signal on approaching switch 
crossing on its own ground. Hodges v. St. L., E. C. & K. B. 
Co. IL, 190. 

Failure to give signal on approaching crossing is negligence 
per se, but person injured cannot recover if guilty of contribu- 
tory negligence. Zimmerman v. Hannibal & St. J. B. Co. 
IL, 191. 

Duty to whistle at crossing ceases when crossing is passed. 
Zimmerman v. Hannibal & St. J. B. Co. IL, 191. 

Where person sees a train approaching, the company is not 
bound to give signal of approach. Pakalinsky v. New York 

C. & H. R B. Co. IL, 251. 

Where company has usually had flagman at cnrossing, it is 
negligence to remove him. Pittsburg, C. & St. L. B. Co. v. 
Gundt.' in., 602. 

Child at crossing caught his foot in the rail and injured by 
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Crossing — Continued. , 

passing engine, ffeldy negligence on part of company not to 
keep lookout. Loaisyille, N. A. & Ohicago B. R Go. v. Head. 
IV., 619. 

Where plaintiff in sight of engine for long time, engineer 
not bound nevertheless to stop or give signal as road forked, 
and plaintiff might have taken that fork leading from tlie 
track. Pure v, St. Louis, etc., R. Co. VL, 27. 

Company not bound to station flagman at crossing. Welscli 
V. Hannibal, etc., E. Co. VI., 75. 

Where ordinance requires flagman at crossing, failure to 
have one is not negligence per se. The question is for jury. 
Penna. Co. v. Hensil. VI. , 79. 

Where train was advancing at unlawful speed, no bell rung, 
and no flagman at dangerous crossing, view of which was ob- 
structed, evidence of negligence. Kelly v. St. Paul, etc., K 
Co. VI. , 93. 

Failure to have flagman at crossing is under certain circum- 
stances evidence of negligence. Kansas P. R. Co. v. Bichard- 
son. VL, 96. 

Where train suddenly turned off at established foot-path on 
another track by use of flying switch, company held guilty of 
negligence. Phila. & B. B. Co. v. Troutman. VI., 117. 

In Wisconsin it is duty of a train on approaching crossing 
to stop within four hundred yards. Lockwood v. Chicago & 
N. W. B. Co. VL, 161. 

Duty of engineer to stop train when he perceive persons on 
crossing. Bunting r. 0. P. B. Co. VL, 282. 

Where train approached crossing at high rate of speed with- 
out signal, and engineer did not apply brakes although he 
might have seen the person injured: Held, that the company 
was guilty of negligence. Indianapolis, etc., B. Co. v. M'Lin. 
VIIL, 237. 

Where company posted engine at crossing and allowed steam 
to escape from unusual part, whereby plaintiff's horse was 
alarmed, reared, and broke its neck: Held, company was lia- 
ble. Louisville & N. B. Co. v. Schmidt. VIIL, 348. 

Where train approached at great speed without signal, hdd 
to be negligence. Pittsburg, etc., B. Co. t^. Martin. VIII., 
253. 
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CSrossing — Continued. 

Failure to whistle from eighty rods from crossing contiha* 
ously until crossing is passed is in Indiana negligence per se* 
Pittsburg, etc., E. Co. v. Mai-tin. VIII., 253. 

Locomotive bell must be tolled on approaching a street 
crossing. Atlanta & W. P. B. Co. v. Wyly. VIII., 262. 

Bules as to establishing posts, checking speed, and sounding 
whistles, are intended to protect public at crossings. Western 
& A. R. Co. V. Jones. VIII., 267. 

Failure to erect crossing boards does not render company 
liable where person injured is familiar mtii crossing. Haas 
V. Grand Rapids & I. R. Co. VIII., 268. 

Where approach to crossing is obscured, special care is re- 
quired both of traveller and of company; but latter is not 
bound as matter of law to establish a flagman. Haas v. Grand 
Rapids & I. R. R. Co. VIII., 268. 

Where collision is imminent, engineer must stop or slow 
train, notwithstanding wagons may be driven out of the way. 
Strong V. Placerville R. Co. VIIL, 273. 

Plaintiff may recover, even though engine did not come 
into actual contact with his hoi*se and wagon. Strong v. 
Placerville R, Co. VIIL, 273. 

At street crossings there must be high degree of vigilance. 
Signals must be given, and servants must be at their posts. 
Frick V. St. Louis, etc., R. Co. VIIL, 280. 

Where company placed hand-car at crossing and plaintiff's 
wagon collided with it, frightening horse: Held^ company 
was liable. Myers v. Richmond, etc., R. Co. VIIL, 293. 

As to indictment for failure to give signal on approaching 
crossing. Comm. v. Boston & Me. R. R. Co. VIIL, 297. 

As to indictment for injury occasioned by failure to sound 
whistle. Comm. v. Boston & Me. R. R. Co. VIIL, 297. 

Failure of company to put up sign-board does not render it 
liable for an injury not caused by the omission. Field v, Chi- 
cago, B. & Q. R. Co. VIIL, 425. 

Where question was as to lights at a crossing, evidence as 
to condition of lights subsequent to accident is inadmissible, 
unless evidence is clear that lights have not been changed. 
Houston & Texas Cent. R. Co. v. Waller. VIIL, 431. 

A direction as to obligation of company to blow whistle 
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Crosiing — Continued, 

continuoasly from certain distance to crossing held snbstan* 

tially correct. Sinedes v. BrookJyn & R. B. R. Co. VIII., 

446. 

When train approached crossing at night without whistle, 
bell, or headlights: Held, there was evidence of negligence 
for the jury. Smedes v. Brooklyn & R B. R. Co. VIII., 
445. 

Mere omission to give signals does not render company lia- 
ble to any one negligently on track at crossing. I. & O. N. 
B. Oo. V, Jordan. X., 301. 

In crossing what roads company is bound to give signals. 
When company is estopped to deny its duty in this regard. 
I. & G. N. E. Oo. V. Jordan. X., SOL 

Duty of Pebsons appboaching Crossing. 

A failure to stop, look, and listen before crossing a railroad 
track is contributory negligence per se, and precludes recov- 
ery. Peuna. R. Co. v. Fortney. L, 128. 

Flagman of another company injured by tram on flying 
switch: Held, under circumstances, guilty of contributory 
negligence. Clai'k v. B. & A. B. Co. I., 134. 

It is contributory negligence to attempt to cross railroad at 
crossing on foot, without looking to see if train is coming. 
Wright V. Boston & Me. R. R. Co. II., 121. 

Obligation to stop, look, and listen not excused by flagman 
motioning to come on or failing to give due warning. Phila. 
& R. R. Co. V. Boyer. II., 172. 

Duty to stop, look, and listen depends on facts of the case. 
Shaber v. St. P., M. & M. R. Co. II., 185. 

A footman approaching crossing is bound to use his senses, 
but he is not bound, as matter of law, to stop, look, and lis- 
ten. This rule is applicable to persons in wagons. Zimmer- 
man V. Hannibal & St. J. R. Co. II., 191. 

Failure of deaf man to observe approaching train held con- 
tributory negligence. Zimmerman v. Hannibal & St. J. R. 
R. Co. II., 191. 

A person approaching crossing is bound to look and listen. 
Chicago 4 N. W. R. Co. v. Dimick. II., 201. 
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CrossiBg — Continued. 

Parsan approaching oroBging boand to use eyes and e^urs. 
If he fails to do so^ and' acoideut occurs in consequence, het 
cannot recoyer though company has failed to give signals, 
Henze v. St. L., K. C. & N. E. Co. II., 212. 

Person approaching bound to look and listen, and failure 
to do this is not excused by failure of company to give statu- 
toiy signal. Penna. B. Co. v. Eighter. II., 220. 

Accident occasioned by collision of train with wagon at 
crossing. The accident was occasioned by driver's contribu- 
tory negligence, therefore no recovery was allowed. Peuna. 

B. Co. V. Eighter. II., 220. 

Where person crossing failed to look and was injured, Aeld 
guilty of contributory negligence. Schofield v. Chicago, etc., 
R Co. 11. , 642. 

Duty of person approaching crossing where view obstructed 
by cars on track. Thomas v. Delaware^ etc., B. Co. II., 
643. 

Where plaintiff injured at crossing, proper to ask him 
whether he saw any signal. Pittsburg, C. & St. L. B. Co. v. 
Gundt. III., 502. 

Averments of declaration in action for injury at crossing 
held to disclose no contributory negligence. P., C. & St. L. 
E. Co. V. Wright. V., 628. 

Particular facts held to show contributory negligence of 
plaintiff in approaching crossing with team. Penna. R Co. 
V. Bock. VI., 20. 

Deaf man held gdilty of contributory negligence in at- 
tempting to cross track without looking. Pure v. St. Iiouis, 
etc., E. Co. VI., 27. 

What circumstances will excuse a party from stopping, 
looking, and li&tening. Penna. Co. v. Budel. VI., 30. 

Where horse became unmanageable on approaching crossing 
and driver jumped from wagon as locomotive struck it, the^ 
relative duties of the parties considered. Ooeigrove v. N. Y. 

C. & H. B. E. Co. VL, 35. 

Where plaintiff drove directly on crossing at a brisk trot 
without stopping to look: Held, he was guilty of contribu- 
tory negligence, which barred recovery. Twraer v. Hanni- 
bal, etc., E. Co. VI. , 38. 
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Ctwaing—Co)itinued. 

Where hoof of plaintiff's horse stuck in track at crossing, 
and plaintiff was injured by train: Held, the question was, 
whether company was negligent as to condition of track, and 
that the ^^stop, look, and listen'^ doctrine had no applica- 
tion. Baughman v, Shenaugo, etc., B. Co. VI., 61. 

Where hoof of plaintiff's horse was stuck in rail at cross- 
ing and horse injured, question of negligence was for jury. 
Payne v. Troy & Boston B. Co. VI., 64. 

Where driver familiar with crossing drove directly towards 
it without looking: Held, he was guilty of contributory neg- 
ligence, which precluded recovery. Terre Haute, etc., E. Co. 
V. Clark. VI., 84. 

Where old deaf man paused but heard no train, and on ap- 
proaching track perceived one, and attempted to whip horses 
across: Held, question of contributory negligence was for the 
jury. Chicago, etc., E. Co. v. Miller. VI., 89. 

Where plaintiff in approaching crossing bix)ught horses to 
walk^ but did not dismount, but looked and listened: Held, 
lie was not as matter of law guilty of contributory negligence. 
Kelly v. St. Paul, etc., B. Co. VI., 93. 

Where view was obstructed and train came at great speed 
without signals, and several persons hallooed his danger to 
plaintiff: Held, question of contributory negligence was for 
jury. Kansas P. R Co. v. Richardson. VI., 96. 

Proper instructions in case where evidence was conflicting 
as to whether the plaintiff had stopped, looked, and listened. 
Shaw V. Jewett. VI., 111. 

Although party may assume that signal will be given, must 
neyertheless vigilantly use his senses. Shaw v. Jewett VL, 
111, 

Person crossing by well-established foot-path not a tres- 
passer. Person using such path not guilty of contributory 
negligence. Phila. & B. R Co. v. Troutman. VL, 117. 

Person approaching is bound to exercise care of prudent 
man. Fact that at instant of stepping on track he fails to 
look is not conclusive eyidence of negligence. It is for the 
jury. Plummer v. Eastern R Co. VI., 166. 

It is not always contributory negligence per se for a per- 
son to attempt to cross without waiting until a train just 
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Croming'— Continued. 

passed has gone so far as to leave the yiew nnobstrtietecl. 

Phila. & R R. Co. v. Carr. VI., 185. 

It is not contribntory negligence per se to attempt to 
trayerse a crossing which a party knows to be defectire, 
Kelly V. Southern Minn. R, Co. VL, 264. 

Where there is obstruction, passenger must stop and both 
look and listen. If no obstruction, he need not stop. Tucker 
V. Duncan. VL, 268. 

If the yiew is unobstructed, failure to look and listen is 
contributory negligence per se. If it is obstructed and other 
complicating circumstances interyeue, the question is for the 
jury. Layerepz v. C, R I. & P. R. Co. VI., 274. 

Duty of one using a dangerous crossing. Tucker r. Dun- 
can. VI., 617. 

Where person injured testified he looked and listened, but 
saw or heard nothing, and other parties near at hand saw 
smoke of approaching train, which he might haye been pre- 
vented by obstruction from seeing: Held, court could not say 
he was guilty of contributory negligence per se. Indianapo- 
lis, etc., R Co. V. McLin, VIII., 237. 

Where from nature of ground party could not see approach- 
ing train, he is not bound to halt his team and stop, look, and 
listen. Pittsburg, etc., R Co. v. Martin. VIIL, 253. 

Where driver of team knew crossing with view obscured, 
but only checked his team a moment some four rods from the 
track: Held, he was guilty of contributory negligence. Haas 
V. Grand Eapids & I. R Co. VIIL, 268. 

Duty of party approaching street crossing with view ob- 
structed. He may anticipate that railroad will perform its 
legal duty. He need not fasten his horse and advance on foot. 
Strong V, Placerville R B. Co. VIII., 273. 

Unbroken condition of plaintiff's horses maybe considered. 
Strong V. Placerville R Co. VIIL, 273. 

Evidence held sufficient to show that plaintiff fulfilled his 
duty on approaching track. Faber v. St. Paul ft M. B. Co. 
VIIL, 277. 

In this case the question of obligation to stop, look, and lis- 
ten was left to the jury. Houston ft T. 0. R Co. v. Waller. 
VIIL, 431. 
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Crowing — Continued. 

Where a party approadung a depressed railroad tracks the 
view of which was partly obstraoted^ and jumping from 
wagon was killed: Held, the question of contributory negli- 
gence was for the yary. Salter r. Uti<»i & B. B. B. Go. Y III.^ 
437. 

Jury is only warranted in finding that party did not hear or 
see approaching train when he might haye done so. Smedes 
V. Brooklyn & R B. R. B. Co. VIII., 445. 

Where man seen approaching track in dark, and found after 
passage of train a few feet from track injured: Held, there 
was evidence of contributory negligence. Smedes v. Brook- 
lyn & R B. R. B. Co. VIII., 445. 

Party is not precluded from recovery where he goes on de- 
fendant's track at some other place than at crossing, where 
place is part of highway. Smedes v. Brooklyn & R B. B. R 
Co. VIII., 445. 

Person held negligent in not observing train before reach- 
ing track, or if he did so, in not stopping. Connelly v. N. Y. 
Central, etc., R R Co. VIIL, 459. 

Grossing of Two Baileoads. 

Courts will enjoin grade crossing of two roads where it is 
reasonably practicable to avoid it. Bait. & C. V. Ex. R R 
Go. 's Appeal. III., 242. 

Land of one company not actually used may be crossed by 
track of another on bridge. Terms imposed on company so 
crossing. Western Penna. R B. Co.'s Appeal. IV., 191. 

In estimating damages for crossing of one railroad by an- 
other, obligation of trains to stop on approaching crossing 
and increased danger »*e not elements of damage. Peoria 
& P. Union By. Co. v. Peoria, etc. By. Co. X., 129. 

Proceedings may be taken to fix place of crossing of two 
railroads before location of road applying is fixed. In re N. 
Y., L.&W. RRCo. X., 113. 

Fajelk Crossings. 
See Ehinbnt Domain. 

Duties of company as to farm crossings. To exercise dts* 
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Crosung — Continued. 

cretion as to number. Court may order to be built under 

txack. Jones t;, Seligman. III.> 236. 

Owner of land may oblige erection of farm crossings, and is 
not confined to action for damages. Jones v. Seligman. III., 
236. 

Company is bound to provide and keep in repair farm cross- 
ing, when requested so to do. Fremont, etc., S. Co. v. 
Lamb. V., 367. 

Bailroad company not obliged to construct farm crossings, 
and jury in condemning lands may estimate cost of such 
crossings. Atchison, etc., B. Co., v. Oough. X., 151. 

Culvert. 

Where company liable for obstruction in culvert on land of 
third party, said culvert being constructed in pursuance of 
agreement. Madden v. Bailway Co. III., 232. 

Where plaintiffs intestate fell into culvert negligently left 
open by company, the declaration raised no irresistible pre- 
sumption of contributory negligence, but the evidence did not 
show that deceased had used due care anS prudence. A re* 
CO very was not therefore permitted. Toledo, etc., E. Co. v. 
Branagan. V., 630. 

As to accident at crossing from dangerous culvert. Penna. 
E. B. Co. V. Baylan. X., 734. 

Custom. 

See Sbbyaitts. 

An established custom that notice of approaching train in 
depot yard shall not be given, does not excuse injury to ser- 
vant from said cause. Berg v. C, M. & St. P. E. Co. II., 
70. 

Evidence as to custom of foot passengers to use railroad 
bridge inadmissible. Mason v. Missouri Pacific E. Co* 
VI., 1. 

Where servant was injured by being run over by cars in 
yard, evidence was held admissible to show the custom as to 
running cars in the yard. Penna. Co. v. Stollke. VIII., 
523. 
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Custom — Continued. 

As to custom to delirer goods billed to consignee without 
demanding the bill of lading. Forbes t^. Boston^ etc., B. B. 
Co. IX., 76. 

Damages. 

See Animals; Gabbiebs; Death; Eminent Domain. 

Abrest. 

Gabkiebs. 

Passengebs. 

Personal Injuries. 

Vindictive Damages. 

Excessive Damages. 

Pabent and Child. 

Limitations. 

Pleading and Pbactiob. 

Other Mattebs. 

Abbest. 

Where plaintiff was improperly arrested at instance of com- 
pany: Held, he conld not recQver for rongh treatment by 
police. Mui-dock v. Boston & A. B. Go. Vl., 406. 

Gabbiebs. 
See that title. 

Where shipper has paid illegal rates, he may recover excess 
with interest. Graham v. Ghicago, M. & St. P. R. Co. III., 
289. 

In action for detention of cattle en ronte by carrier, dam- 
ages cannot be mitigated by considering what would have oc- 
curred had cattle been unloaded. Bills v. N. Y. Gentral R. 
Co. 111,318. 

Where personal property in charge of the plaintiff's agent, 
damages for injury vary in proportion to respective culpabil- 
ity of company and agent Atlanta & W. P. R Go. v. Wyly, 
VIII. , 262. 

Measure of damages where goods are delayed in transit and 
injured in consequence. Lindley v. Richmond, etc., R. R 
Go. IX., 31. 

Measure of damages in case of conversion of goods by car- 
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Danu^es — Contimced. 

rier through misdelivery. Forbes v. Boston, etc., B. R Co. 

IX., 76. 

Where goods are destroyed through bad packing, and are 
misdelivercd by carrier, he is liable in nominal damages only. 
Baldwin & Co. v. London, etc., Ky. Co. IX., 175. 

Where goods are lost by carrier, measure of damages is 
value of goods at destination. Evidence as to value of goods 
at point of shipment does carrier no harm. Evansville, etc., 
E. E. Co. V. Montgomery. IX., 195. 

Where goods are lost by a can*ier, there can be no recovery 
for consequences of loss as distinguished from loss itself. 
Millen v. Brasch & Co. IX.', 326. 

Measure of damages for failure of carrier to deliver goods 
at destination. Loss to consignee from special eircum8tance& 
unknown to carrier not recoverable. Bait. & Ohio B. E. Co. 
V. Pumphrey. IX., 331. 

Where baggage is lost, damages are the value of the prop- 
erty in the market. No recovery can be had for expenses in 
searching for same. Texas, etc., B. B. Co. v. Ferguson. 
IX., 395. 

Passengebs. 
See that title. 

Where no special damage proved to passenger for expulsion 
from train, verdict of $750 held excessive. H. & T. Cent. E. 
Co. V. Ford. II., 514. 

Where both plaintiff and road are in fault, damages are di- 
minished in proportion to plaintiff's fault. Central E. B. 
Co. V. Brinson. VIIL, 343. 

Measure of damages for expulsion of passenger improperly 
holding non-transferable ticket. Post v, Chicago, etc., B. B. 
Co. IX., 345. 

In absence of gross negligence, insult, and the like, actual 
damages only are allowed. When damages allowed for pain 
of mind. Morse v. Duncan. VIII., 374. 

Pbrsokal Ihtjubies. 
Where a person injured is entitled to compensatory damages 
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Damagea— Cbn^muMf . 

only. Evidence as to the number of his children and their 

age is irrelevant. Penna. Go. v. Say. I., 225. 

In actions for injuries may recover for mental pain and 
anguish^ though no malice be charged. Porter v. Hannibal 
& St. J. R. Go. II., 44. 

Erroneous instruction as to limitation of damages for inju- 
ries and as to measure thereof. Houston, etc., B. B. Co. v. 
Willie, v., 541. 

Circumstances mitigating or aggravating damages should 
be pointed out^ Sains v. St. Louis, etc., B. Co. Y., 610. 

When compensatory damages only can be recovered for in- 
jury. Louisville, etc., R Co. v. Wolfe. V., 625. 

In case of an injury not wilful, they are limited to strict 
compensation. Ko allowance can be made for mortification. 
Batterson v. Chicago, etc., B. Co. VIII. , 123. 

Where person injured seeks to recover for medical care and 
attendance, he must prove amount paid. Seed v. Chicago, 
etc., B. Co. VIII., 180. 

Person injured may recover for bodily injury and pain, the 
effect on his health, his expenses in effecting a cure, and loss 
in his business. St Louis, etc.» R Co. v. Cantrell. VIII., 
198. 

There can be no recovery for inconvenience or physical 
hardship voluntarily undertaken. Morse v. Duncan. VIII., 
374. 

What remarks are improper as calculated to induce jury 
to render improperly large verdict for injury to passenger. 
Houston, etc., B. R Co. v. Nichols. IX., 361. 

In an action for personal injuries, the capacity of the party 
for work at the time of the injnry is not the proper standard. 
When permanent injnry may be taken into account. H. & 
T. C. R R Co. V. Boehm. IX., 366. 

In an action for personal injuries, it is not proper to take 
the difference between the working capacity of the person in- 
jured before and after the injury, and to award a sum the in- 
terest of which is equal to said difference. H. ft T. C. R B. 
Co. V. Burke. IX., 369. 

Mental suffering may enter in as an element of damage. 
H. A T. C. R B. Co. V. Band. IX., 399. 
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Damag^es — Continvsd. 

Where erysipelas ensues from injury to passenger, he may 
recover for results of that disease. Houston, etc., B. B. Co. 
V. Leslie. IX., 407. 

. Vindictive Damages. 

Where punitive damages could be recovered against an in- 
dividual, a jury may give them against a corporation. Garrett 
V. Louisville & N. R Co. IIL, 416. 

Motives or conduct of a party not ground for affording ex- 
emplary damages. Houston & T. G. B. Co. v. Shirley. IV., 
443. 

A corporation is liable for vindictive damages. Haley v. 
Mobile, etc., R B; Go. VIII., 541. 

Vindictive damages allowable where an injury is wantonly 
and wilfally inflicted. Province of the jury in such cases. 
Wabash, etc., E. B. Co. v. Bector. IX., 264. 

Principal not liable for unauthorized malicious act of agent 
in vindictive damages, unless he ratifies the act. Galveston, 
etc., R B. Co. V. Donahoe. IX., 287. 

When vindictive as distinguished from compensatory dam- 
ages are allowable. H. & T. C. B. R Co. v. Boehm. IX., 
366. 

Excessive Damages. 

Where verdict of $11,000 for injuries to laborer not Jield 
excessive. Berg v. G.,* M. & St P. R Co. II., 70. 

Verdict of $1700 for personal injuries not set aside as ex- 
cessive. Delie v. Chicago & N. W. R Co. V., 464. 

Verdict will not be disturbed for excessive damages unless 
jury appears to have acted from prejudice or corruption, Ohio, 
etc., R Co. V, Collam. V., 554. 

A verdict of $1500 for injuries by railway accident held not 
excessive. Houston &T. C. R Co. v. Shafer. VI., 421. 

Unless damages seem at first blush excessive court will not 
disturb verdict. Indianapolis, etc., R Co. v. McLin. VIII., 
237. 

Discretion of jury as to damages. Court will not interfere 
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Damagefl — Continued. 

unless damages are outrageous or result of prejudice. Pitts- 
burg, etc, B. E. Co. V. Spania. VIII., 453. 

When verdict not clearly excessive, it will not be set aside 
by appellate court. H. & T. 0. fi. B. Go. v. Boebm. IX., 
366. 

Parbkt and Child. 

See that title. 

Parent can only recover injury done to bim from accident 
to child. He cannot recover what will compensate child for 
bis injuries or for child's pain, suffering, and disfigurement. 
Durkee v. Cent Pac. R Co. VIIL, 321. 

Parent may recover for loss of services of minor child, and 
child may recover for any permanent injury. Central R R 
V. Bunson. VIII., 343. 

What parent may recover as damages in case 9l injury to 
infant child, Frick v. St. L., K. C. & N. W. R Co. X., 776. 

Limitations. 
See that title. 

Limitation of damages for death by negligence in Penna. 
Penna. R Co. v. Langdon. I., 87. 

Act in Penna. limiting damages recoverable for personal 
injury unconstitutional. 13 and 15 Sts. Pass. R. Co. v. Bou- 
drou. IL, 30. 

As to act in Penna. limiting damages for death. Phila. & 
Beading R. Co. v. Bayer. IL, 172.' 

Pleading ai^d Pbactiob. 

Where there is evidence to support amount of damages and 
new trial is refused court will not reverse. Wittman v. Mil- 
waukee, etc., R Co. IL, 639. 

May be recovered in Tenn. irrespective of form of action, 
all distinction between different forms being abolished by the 
code. Hall v. Memphis, eta, R R Co. IX., 348. 

What damages must be averred in different clauses of com- 
plaint and when recovery is allowed thereunder. Schultz if. 
Third Ave. R E. Co. IX., 412. 
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Damages — Continued. 

Othbb Mattebs* 

Heasare of damages for failure to appropriate bonds held 
on deposit^ to constmction of another railroad. M. ft A. B. 
Co. V. Ga. R Co. I., 378. 

Measure of damages for land grunted to railroad on condi- 
tion broken. Griswold v. St. L., etc., B. Co. L, 626. 

Measure of damages of bondholder of railroad company 
whose property is bought at foreclosure sale by trustee for 
bondholders and wrongfully sold by hioL James v. Cowing, 
n., 336. 

Measure of damages for conrersion of timber. Lake Shore 
&M. S. B. Co. V. Hutchins. IV., 219. 

For breach of contract on part of railroad company to bring 
all freight and passengers to ferry. Wiggins Ferry Go. v. 
Chicago & A. R Co. V., 1. 

Damages for flooding land to be computed by estimating 
difference in value before and after flooding. Cannot be re- 
duced by enhanced value given to land in common with other 
land in neighborhood. St L., I. M. & S. R Co. v. Morris. 
v., 48. 

Where in inquisition company required to pay a fixed sum 
in case of breach of condition, this is liquidated damages^ and 
not penalty. Penna. R Co. t^. Beichert X.^ 429. 

SeatlL 

Bight of Actiok. 
Who may Sue. 
Measure of Damages. 

LlMnATIOKS. 

Letsurakcb. 

Right of Aotiok. 

Where death is occasioned in one State and letters of ad- 
ministration issued in another, the statutes of both States 
giving a right of action, the administrator may sue in the lat- 
ter State. Dennick v. C. R E. of N. J. I., 309. 

Action to recover damages for, lies in admiralty. Miller v. 
Union Pac B. Co. L, 623. 
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Death— Continued. 

Action under State statute giviug damages tor, enforceable 
in U. S. courts. Holmes v. Oregon^ etc.^ R. Oo. I., 623. 

When jury may infer that accident was the proximate cause 
of death. Tucker t^. Chicago & N. W. B. Ga II., 41. 

Bight of action for, merged in judgment recovered by dece- 
dent for personal injuries. Oalyeston City B. Go. v. Nolan. 
III., 387. 

In Wisconsin company is liable for death of one serrant 
caused by negligence of another. Qumz t;. G., M. & St. P. B. 
Co. v., 683. 

There can be no recoTery for tortious injury to person of 
deceased and expense to his estate. Pulling v. Ot. Eastern B. 
Go. VL, 488. 

When injury brings on insanity, and in consequence suicide 
takes place, no action lies for death. ScheSer v. Washington 
City, etc., B. Go. VIIL, 69. 

Bight of action for, given in one State, may be enforced in 
another where statutes are to same effect Chicago, etc., B. 
Co. V.Doyle. VIIL, 171. 

. Law of place where death occurs governs, and not law of 
place where suit brought. Chicago, etc., B. Co. v. Doyle. 
VIIL, 171. 

Where negligence of defendant was immediate cause of 
death, fact of unskilful treatment does not preclude recovery. 
Nagel i;. Mo. Pac. B. Co. X., 702. 

Not necessary to allege that if death had not ensued de- 
ceased could himself have sued for damages. Phila., etc., B. 
B. Co. V. Maryland. X., 792. 

Who may Sub. 

See AbM IKISTBATOBS AKD EXECUTORS. 

An action brought by widow for death of husband may be 
dismissed over objection of children. Greenlee v, E. T., Va. 
& Qa. B. B. Go. IV., 351. 

. Where father may maintain action for adult son's death. 
Hetherington v. N. E. B. Go. VI., 490. 

A father, if living, must sue for death of minor. St Louis, 
etc., B. B. Go. V. Yocum. VL, 617. 

Where deceased leaves widow and parents, widow alone maj 
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Death-- Continued. 

sue. Parents caunot sue for death of minor child if emanci- 
pated. Lehigh Iron Co. v. Eupp. VIL, 25. 

Administrator appointed hy another State cannot sue unless 
hiw of State where suit brought gives him right to recover. 
Taylor's Adm'r v. Penna. Co. VIL, 23. 

Minor children may sue for death of mother as well as of 
father. Atlanta, etc., K. Co. v. Venables. VIL, 36. 

Bight of action passes to personal representative. Hale t;. 
Mobile & Ohio R. R Co. VIIL, 641. 

Measube of Damages. 

Measure of damages in action for; under Oregon statute. 
Holmes v. Oregon, etc., B. Co. L, 624. 

Where company hires child against parent's wish and causes 
his death, it is liable for value of services. Grand Bapids & 
Ind. R Co. V. Showers. II., 9. 

Damages recoverable in actions for, are only such as are 
pecuniary and actuaL Porter v. Hannibal & St. J. B. Co. 
IL, 44. 

Where averment is deceased was a laborer and left no widow 
and one child three years old: Held, that this was sufScient 
to show child suffered pecuniary damage by father's death. 
Kelley v. C, M. & St. P. B. Co. IL, 65. 

As to act in Penna. limiting damages for death. Penna.. 
B. B. Co. V. Boyer. IL, 172. 

Amount of property deceased had acquired, his success in 
business and habits of industry all constitute basis of damages. 
Shaber v. St. P., M. & M. R Co. IL, 185. 

Court cannot instruct jury to find damages claimed in 
declaration, without referring to proofs of damage. Chicago, 
B. & Q. R Co. V. Sykes. IL, 264. 

Damages must be averred in declaration. Parent can re- 
cover pecuniary value of services of minor till majority, with 
expense of illness and death, less his support and mainte- 
nance. Verdict of $1800 not held excessive. Penna. Co. v. 
Lilly. IV., 640. 

Damages in action by parent for death of child are value of 
services during minority, and cost and expense incurred, less 
expense of raising child. Bank of life considered, but not 
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Death — Continued. 

parent's feelings or child's sufferings. ^ Where death caused 
by lack of care, recovery can be for injury only. St. Louis> 
I. M. & S. R, Co. V. Freeman. IV., 608. 

Parent may recover in case of death of minor child value of 
services during minority, cost of nursing, etc., and funeral 
expenses. Bains v. St. Louis, etc., B. Co. V., 610. 

Father may sue for death of minor child, and may recover 
for death of horse killed at the same time in same action. 
Penna. R. Co. v. Bock. VI., 20. 

In action by daughter, aged twenty- three, for death of 
father aged fifty-nine, verdict of $8000 Jield to be just. Cook 
V. Clay St Hill R. Co. VI., 175. 

Damages were not awarded for sufferings of deceased. Cook 
V. Clay St. Hill B. Co. VI., 175. 

In action by daughter for death of father, what evidence 
is admissible as to habits of deceased and his relations with 
plaintiff. Cook v. Clay St. Hill B. Co. VI., 175. 

Upon the death of the plaintiff, in an action by a husband 
for a wrongful injury to the person of his wife, the right to 
damages for loss of the wife's 8ci*vices and the expenses neces- 
sarily incurred by reason of the injury, survive to his personal 
representatives, as they are a pecuniary loss diminishing his 
estate; but the right of action for the loss of the society of 
his wife, and the comforts of that society, dies with him. 
Cregin v. Brooklyn, etc., B, B. Co. VI., 619. 

Complaint for injuries causing death must show pecuniary 
loss. Began v. Chicago, etc., R B. Co. VI., 622. 

What may be considered in estimating the damages. A 
verdict of $10,000 Arfrf excessive. Atchison, etc., B. Co. v. 
Brown. VI., 228. 

Parents may recover for death of child only value of ser- 
vices during minority and expenses incurred. Lehigh Iron 
Co. V. Bupp. VII., 25. 

Skill of deceased and capacity to earn money may be shown, 
but not the amount he earned during previous year. East 
Tenn., etc., B. Co. v. White. VIIL, 65. 

Method of estimating damages in suit by widow. Declin- 
ing years of deceased and declining capacity to labor must be 
considered. Central B. & B. Co. v, Boach. VIII., 79. 
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J^Oi^Continued. 

As to interest on verdict Salter v. Utica & B. B. B. Co. 
VIIL, 216. 

It is error to admit evidence that family of deceased were 
dependent on him. In this case the admission of the evidence 
did no harm. Chicago, etc., B. Co. v. Johnson. VIII., 225. 

Where death was Ciiused by gross negligence, verdict of $1400 
not held excessive. Chicago & A. B. R Co. v. Bonifield. 
VIIL, 493. 

Necessary funeral expenses are items of damages where any 
of those for whose benefit action is brought are legally bound 
to pay the same. Murphy v. N. Y. Cent., etc., B. R Co. 
VIIL, 490. 

If the death was caused by malice, gross negligence or the 
like, exemplary damages are recoverable. Haley v. Mobile A 
Ohio B. R Co. VIIL, 641. 

In estimating damages amount of the property of the de- 
ceased is admissible in evidence. The number of his family is 
not. Beems v. C, R I. & P. B. Co. X., 668. 

In order to enable parent to recover for death of infant 
child, damages need not be proved. They may be inferred 
from facts in evidence. Nagel v. Missouri Pac. R Co. X., 702. 

General instruction in such case to take into account ag- 
gravating and mitigating circumstances is error. Id. 

Limitations. 

Action for causing, must be brought in Wisconsin within 
two years of death. George v. Chicago, etc., R R Co. II., 
646. 

Insubangb. 

Id action for death, defendant cannot show that plaintiff is 
indemnified by a policy of life insurance. North Penna. R 
Co. V, Kirk. L, 45. 

Sebenturea 

Belative rights of mortgagees and holder of debenture stock 
in a given case. Harrison v. C. M. R Co. I., 601. 

Belative priorities of mortgage and debentures under special 
acts. Harrison v. Cornwall M. R Co. III., 606. 
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Debtor and Creditor. 

When creditor may attack conveyance of property on ground 
of fraud. Graham v. L. G.^ etc.^ B. Co. L, 416. 

Bight to recover money paid under protest. Olowdes v. 
Hannibal^ etc.^ B. B. Go. L, 614. 

Ab to rights of creditora against county bonds. Morgan 
Go. V. Allen. III., 92. 

Glasses of creditors whose claims are and are not preferred 
by statute. Poland v. Lamoille Valley B. R Co. IV., 408. 

Debtor may direct application of payment. Mich. Air Line 
Go. V. Mellin. V., 245. 

Payment to one of several joint creditors binding on rest 
when they decline to repudiate payment Creditor taking 
bonds cannot retain them and question validity. Mich. 
Air-Line B. Co. v. Mellen. V., 245. 

When creditor of sold out railroad company may obtain 
payment of his judgment out of trust fund without joining 
other creditors. Galveston, etc., B. B. Go. t;. Butler. IX., 
552. 

DeolarationSb 

See Evidekce; Servants. 
Deed. 

See COKVBTAKCB. 

Be Faoto Corporation. 

See EMiKEifi Domain. 

Demurrage. 

Carrier has no lien for demurrage at common law. Con- 
signee is not presumed to assent to rule establishing such lien. 
Chicago, etc., By. Co. v. Jenkins. IX., 113. 

Depositions. 

See Eyidekce. 

Deposits. 

Sec Emikext Domain. 
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Derrick, Injuries from Defective. 
Holden v. Fitchburg R R. Co. IL, 94. 
Derrenbach^r v. Lehigh Valley R. R. Co. IV., 624. 
Baker v. Allegheny V. R R. Co. VIII., 141. 

Direoton. 

See Officebs. 

DiflcriminatioiiB. 

See Carriebs. 

Act prohibiting, held constitutional in Oeorgia. Tilley t;. 
Savannah, etc., R Co. I., 615. 

What it is necessary to show to recover the penalty in Iowa 
for discrimination in rates of freight. Paxton v. Illinois, 
etc., R R Co. VL, 691. 

A railroad has no right to make discriminations in rates of 
freight based upon amount shipped. Hays v. Penna. Co. 
VI. , 694. 

Act imposing penalty for unjust discrimination in freights 
applies to carriage of goods to or from points without the 
State. Such act is not unconstitutional. People v. Wabash, 
etc., R Co. VII., 628. 

Railroad companies may make discrimination in freights, 
but not unfair discrimination. What is unfair is for the jury. 
Houston, etc., Ry. Co. t;. Rust. IX., 123. 

A carrier may discriminate justly as between classes of cus- 
tomers in different conditions, in order to secure freight which 
he would otherwise lose. Rogan v. Aikens. IX., 201. 

An association of carriers whereby the parties agree to re- 
fuse to carry or to discriminate against freight carried over 
other than the associated lines is contrary to public policy and 
void. Denver, etc., R R Co. v. Atchison, etc., R R Co. 
IX., 374. 

District of Columbia. 

How far jurisdiction of, extends. Alexandria C. R. & B. 
Co. V District of Columbia. VII., 326. 

Dividends. 

Rights of stockholders and preference shareholders to divi- 
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'DiYiieniB— Continued. 

dends "out of profits/' under special charter i provision. 

Dent V. London T. Co. L, 692. 

Holder of guaranteed stock entitled to dividend before 
holder of common stock. Boardman t;. L. S. & M. S. By. Co. 
IV., 265. 

No title to^ in stockholder till declared. Assignment of 
stock carries right to undeclared dividends. When Court of 
Equity will compel dividends to be declared. When it will 
not. Boardman v. L. S. & M. S. By. Co. IV., 265. 

As to right of holder of preferred stock to dividends. 
State V. Gheraw, etc., B. Co. IX., 631. Elkins v. Camden & 
A. B. Co. IX., 639. 

Citizenship of railroad chartered in three States. Johnson 
V. Phila., etc., R B. Co. VI., 620. 

Somioile. 

Corporation cannot have two domiciles at same time. What 
fixes domicile. When properly sued as non-resident New- 
port & Cinn. B. Co. v. WooUey. VII., 18. 

Dower. 

When widow not barred from claiming. Julian v. Boston, 
etc., B. B. Co. I., 619. 



Drainage, 
^ectment. 



See Waters. 



See Emixbnt Domain. 



Bight to maintain ejectment on title founded on adverse 
possession. Biley v, S. W. B. Co. I., 345. 

When compensation is neither made nor tendered to land- 
owner by railroad company taking land, he may bring eject- 
ment. Pittsburg, etc., R Co. v. Bruce. X., 1. 

Practice in such cases. Id. 

When original possession of company is lawful, circum- 
stances under which it does not become unlawful so as to jus- 
tify ejectment St. Louis, etc., E. Co. r. Karnes. X., 39. 
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IBIJeotinent — Continued, 

Where possession of company is rightful, ejectment will 
not lie against it. Tarpin v, BaJtimore, etc., B. Co. X., 45. 

In action of ejectment for undivided interest in land, not 
necessary to allege that company had not since suit brought 
acquired right to possession by condemnation proceedings, 
nor that plaintiff was not the owner of the other undivided 
interest. Hennessy v. St. Paul, M. & M. E. Co. X., 112. 

Xiies against a railroad company entering on land without 
taking prior steps to condemn same. International ft O. N. 
R. Co. V. Benitos. X., 122. 

Prior possession is sufScient to warrant action of trespass 
against wrong-doer. International ft G. N. R. Co. v. Beni- 
tos. X., 122. 

Owner of lot abutting on street may maintain ejectment 
against railroad company wrongfully build ing thereon. TeiTe 
Haute, etc., R. Co. v. Rodell. X., 284. 

Terms on which ejectment against railroad company will 
be enjoined where its predecessor in title has failed to comply 
with terms of contract of sale with plaintifF. New York, etc, 
R Co. V. Stanley. X., 345. 

What amounts to denial of legal title of plaintiff. Bothe 
V. Dayton, etc., R Co. X., 396. 

Where railroad takes land without first making compensa- 
tion, mere delay alone will not estop owner from bringing ac- 
tion to recover land. Bothe v, Dayton, etc., R. Co. X., 396. 

Where both parties claim under same person, fact that each 
party claims under him by different Christian name is imma- 
terial. Bothe V. Dayton, etc., R. Co. X., 396. 

Plaintiff must show right of possession in himself and re- 
cover on strength of his own title. So. Pac. R. Co. v. Cramp- 
ton. X., 613. 

Where plainfiff in ejectment has never had possession, he . 
must recover on the strength of his own title. Verdier v. 
Port Royal R R Co. X., 677. 

Sleotion. 

See Municipal SuBSCEiFnoNS; Officebs. 

Provisions of charter of Phila. A Reading R R Co. as to 
election of ofScers. Oowen's Appeal, L, 437> 
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Election— Continued. 

When chancellor may order election of officers pending rc- 
ceiTership. Lehigh G. & N. Co. t;. Central B. B. of N. J. 
IX., 612. 

Bight of corporation to elect officers is not affected by sale 
of property by receiver. State v. Merchant. JX., 516. 

Elevated Bailroad. 

Has power to appropriate lands by exercise of eminent do- 
main. Is liable to make compensation to property-owners 
abntting on street. When injunction will issue to prevent 
erection of. Story v. N. Y. E. B. Co. VII., 696. 

May be taxed for foundations, columns, and superstructures 
as real estate. People v. Comm. of Taxes. 11., 343. 

Provision requiring payment of part of net income to city, 
does not exempt from taxation. Id. 

SnibaiiKSLentk 

See Cayino in; Floods; Waters. 

Eminent Domain. 

Oenebal Principles. 

1. Definitions^ etc. 

2. De Facto Corporation. 

3. PuUic Use. 

4. Special Charter. 

6. Mow much Land may be Condemned. 

6. Bight Acquired. 

7. Accommodation Works. 

8. Mines. 

9. Prerequisites to Entry. 
10. Branch Boads. 

Appeals. 

Commissioners. 

Damages. 

1. Measure of Dami^es. 

2. Evidence. 

3. Opinions. 

4. I^es of Other Lands. 

6. Blocking Ingress and Egress. 

6. Benefits. 

7. Taking Part of Trad. 
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Eminent Domain — Continued. 

8. Riparian Bights. 

9. Bridges. 

10. Fences. 

11. Speculative Damages. 

12. Prospective Use of Land* 

13. Practice. 
Deposits. 
Juries. 
Ejectmekt. 
Fabm Crossings. 
Injunction". 
Jurisdiction. 
Limitations. 
Parties. 
Practice. 
Streets. 

Superfluous Lands. 
Trespass. 

Taking Property and Franchises of Another Com- 
pany. 

General Principles. 

1. Definitions, etc. 

The power of eminent domain is a franchise. C. & W. L 
R Co. V. Dunbar. I., 214. 

Elementary principles as to right of. Corporation to whom 
delegated considered as agent of State. A. & F. B. Co. v. 
A. & W. R. Co. X., 23. 

Power of eminent domain is strictly construed. A. & T. 
E. Co. V. A. & W. R Co. X., 23. 

Power of eminent domain is vested in every State, and may 
be exercised by its Legislature. C. B. 17. P. B. Co. v. Atchi- 
son^ etc., B. Co. X., 528. 

2. Be Facto Corporation. 

De facto railroad corporation may exercise right of eminent 
domain. Its legal existence may be questioned only by State. 
Beisner v. Strong et al. X., 335. 

3. Public Use. 

Where use for which property is taken is public, and legis- 
lature has acted on question, court cannot consider or review 
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Eminent Domain — Continued, 

expediency of its action. Bait, ft 0. B. Go. v. P., W. ft E. B. 

Co. X., 444. 

Priyate property can only be taken for public use. How 
question of public use determined. Bait & Ohio S. Co. r. 
P., W. ft KB. Co. X., 444. 

4. Special Charters. 

Company with special charter may condemn lands under 
general law. Central B. XJ. P. R B. Co. v. Atchison, etc^ 
B. Co. v., 389. 

Subsequent statutes control proyisions of charter as to ac- 
quisition of right of way. Wisconsin Central B. do. v. Cor- 
nell University. X., 108. 

5. How much Land may be Condemned. 

Company can only condemn land necessary for use of the 
'road. Necessity need not be made certain before condemna- 
tion. Chicago, etc., B, Co. v. Duabar. V., 253. 

Bight of railroad to condemn land not exhausted by com- 
pletion of road. Central Branch IT. P. B. Co. t;. Atchison, 
etc., B. Co. v., 389. 

Bailroad company need not acquire all its land at once. It 
may increase its facilities in this regard as necessity arises. 
Fisher v. Chicago, etc., B. Co. X., 14. 

Statute of N. J. authorizing railroad company to condemn 
lands " adjoining their road as constructed " does not apply 
to lands adjoining a side track to freight house. State v. 
United N. J. R R ft C. Co. X., 103. 

. 6. Bight Acquired. 

Where corporation has right to acquire right of way only, 
this reverts on non-user to owner of fee. Pittsburg, etc., R 
Co. V. Bruce. X., 1. 

In such case another company cannot use the land without 
compensating the land owner. Id. 

Where corporation acquires right to take right of way only 
and not a fee in the land. Pittsburg, eta, R Co. t^, Bruce. 
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Eminent Domain — Continued. 

Eight of State to take land either for permanent or tempo- 
rary use. Whether land was ap'^ropriated permanently or 
temporarily is for the jury. Penna. & N. Y. C. & E. Co. v. 
Billings. X., 72. 

Owner retains right to eyeiy use of land condemned not 
inconsistent with its use by the railroad, including right to 
grass. Leavenworth, etc., E. Co. v. Paul. X., 470. 

7. Accommodation Works. 

When land for accommodation works is necessary to the 
undertaking. Under the English Eailway Clauses Consolida- 
tion Act company sole judge of necessity. Wilkinson v. Hull, 
etc., Dock Co, VL, 604. 

8. Mines. 

Under English act the word "mines" includes a bed of 
clay. The company cannot take such bed without making 
compensation. Midland E. Co. v. Haunchwood B. k T. Co. 
VI., 555. 

Company may purchase mines compulsorily under English 
act if the engineer of the company is bona fide of opinion that 
such purchase is necessary and proper. Errington v. Metro- 
politan D. E. Co. VL, 562. 

9. Prerequisites to Entry. 

Act authorizing entry on land without first paying or ten- 
dering compensation unconstitutionaL Eedman v. P., M. & 
M. E. Co. I., 1. (Note.) 

In Minnesota a railway company can only take lands on 
tendering or securing compensation. Northern Pac. E. Co. 
V. St. P., M. & M. E. Co. I., 12. 

Charter of Northern Pac. E. E. Co. authorizing taking of 
land without prior tender or making of compensation not un- 
constitutional. Northern Pac. E. E. Co. v. B. & M. E. E. 
Co. I., 8. 

Private property may be entered upon without compensa- 
tion for survey and other incipient proceedings. Chambers 
V. Oinn., etc., E. Co. X., 376. 
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10. Branch Boads. 
See that title. 

Appeals. 
See that title. 

Beport of Oommisslonera and appeal nnder special Mass. 
act; how made. Wyman v. Eastern R. Co. I., 22. 

Method of taking appeals in Ga. from verdict of jury of 
yicinage in condemnation proceedings. Selma, B. & D. R. 
Go. V. Oammage. 1.^41. 

Where on appeal the damages are increased interest may be 
added. Selma, R. ft B. B. Go. v. Oammage. I., 41. 

When motion to dismiss appeal from award made too late. 
St. Louisy etc. 9 R. Go. v. Quinn. II. , 646. 

When landholder appeals from jadgment in condemnation 
proceedings but retains sam paid him^ he will, even if jadg- 
ment is reyersed^ be held estopped by lapse of time from mak- 
ing farther claim. St. Loais, etc., R. Go. v. Karnes. X., 39. 

An order of Wisconsin Gircait Gourt refasing to set aside an 
order of jadge thereof in condemnation proceedings is appeal- 
able. Wisconsin Gentral R, Go. v. Gornell University. X., 
108. 

Where land is condemned as property of one, the railroad 
company cannot on appeal from award of damages prove that 
he is not the owner withoat pleading such want of title. 
Deitrichs v. Lincoln ft N. W. R. Go. X., 119. 

Under the Illinois eminent domain act an appeal lies from 
the trial coart to the Supreme Gourt. Peoria & P. IJnion R. 
Co. V. Peoria ft P. R. Go. X., 129. 

Purposes for which record of proceedings of commissioners 
may be referred to on appeal. Sherman v. St. Paul, etc., R 
Go. X., 193. 

When on appeal, amoant of damages alone is involved, no 
pleadings are necessary. Alitsr, if the appeal is on other 
points. Republican V. R Go. v. Hayes. X., 217. 

No appeal lies from Gircuit' Gourt of Md. in cases of con- 
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demnation of land by inqnisition. 0. ft P. R Go. and B. ft 
0. E. Co. V. Penna. R. R Co. in Md. X., 361. 

Bailroad company cannot appeal from distribution of gross 
amount of award among owners of different estates in tbe 
land. Spaulding v. Milwaukee^ etc.^ B. Co. X., 401. 

If on appeal award is increased^ owner is entitled to interest 
on increase. Sioux City, etc., B. Co. v. Brown. X., 406, 

No appeal lies from action of Circuit Court of Maryland 
ratifying inquisition of condemnation. Brown v. Phila., V. 
ft B. R. Co. X., 424. 

In case of appeal, r^lraad company must enter into written 
undertaking with other party. If it fails so to do within ont- 
tain time, appeal will be dismissed. Beckwith v. Kansas City, 
etc, R Co. X.,442. 

When writ of error lies to condemnation proceedings by 
commissioners. Denver ft IT. 0. R Co. t;. Jackson. X., 49i7. 

Appeal from award of commissioners opens the whole case 
between the parties. Wooster v. Sugar Valley R Co. X., 
499. 

Corporation cannot on appeal disprove title of person against 
whom it has originally proceeded. Gerrard v. 0.,1S.& B. H. 
R Co. X., 606. 

Appeal does not lie from order of common pleas in Ohio 
reversing order of probate court appropriating land where the 
court reserves the case for trial and judgment. Cincinnati, 
etc., R. R Co. V. Bailey. X., 513. 

Proper form of appeal in eminent domain proceedings. 
Spaulding v. M., L. S. ft W. R Co. X., 509. 

Notice of appeal from commissioners must be signed by at- 
torney of appellant. Weyer v, Milwaukee ft L. R Co. X., 
508. 

Notice of appeal from award o;[ cpQimissioners need not l^ 
served on opposite party. Weyer v» Milwaukee ft L. R Co. 
X., 508, 

Assignment of all rights under petition against compapy 
does not pass right of action for breach of covenant of war- 
ranty. N. Y. ft N. B. R R Co. v. Drury. X., 518. 

Where a railway company has given notices to treat to a 
legal tenant for life under a sf^ttlement ajijl tp the t^stpep^ot 
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the settlement who have a bare power of sale with his con- 
sent, and the purchase-money for the life estate is fixed as be- 
tween the company and the tenant for life by award under a. 
reference to arbitration under the Lands Clauses Act in the 
usual way^ the trustees taking no part in the reference, the 
company cannot require the sale to be completed as a sale bj' 
the trustees, but it must be completed as a sale by the tenant 
for life under the act. In re Pigott, etc. VI., 608. 

Statute may authorize entry by company pending appeal 
on giving a bond for all damages that may be recovered. G. 
B., U. P. R. Co. V. Atchison, etc., R. Co. X., 528. 

Where amount of compensation is settled by arbitration, 
taxed costs are at once payable. Execution of conveyance is. 
not a condition precedent. Copell v. Great Western Ey. Co. 
X., 50. 

Board of Public Works of Ohio cannot authorize railroad 
company to lay its track and operate its railroad on and along 
the berme bank of a Stafe canal. State v. Cincinnati Central 
By. Co. X., 83. 

COMHISSIONEBS. 

Commissioners should not make separate award to each 
tenant in common of a single tract. Where they do, appeal 
must be from gross award, the tenants in common not being 
entitled to separate trials. Watson v, Milwaukee, etc., R. 
Co. X., 168. 

On failure of commissioners to comply with statute by show- 
ing that question of benefits was considered, the report will 
be set aside. Pueblo & Ark. V. R. Co. v. Rudd et al. X., 
404. 

. Objections to taking of land may be raised on exceptions to 
commissioner's report. The practice considered unwise. B. 
& 0. R. Co. V. P., W. & K. R. Co. X., 444. 

Report should not make separate awards for two parts of 
same tract. Weyer r. Milwaukee, etc., R. Co. X., 608. 

Statute appointing commissioners to condemn land and 
making their award conclusive not unconstitutional. 0. B. 
XT. P. R. Co. V. Atchison, etc., R. Co. X., 528. 
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Damages. 
1. Measure of Damages. 

Measure of damages for land granted to railroad, on con- 
dition broken. Griswold v. St. L., etc., B. Co. I., 626. 

When parties entitled to compensation and damages, not- 
withstanding previous contract to convey land. New York, 
etc., E. R Co. V. Stanley. IL, 650. 

In inquisition proceedings permanent damages are estimated. 
Jury may consider what could be recovered in pending action 
at law to reduce damages. Dixon v. B. & P. R. R. Co. III., 
201. 

Condition of roads after appropriation may be considered in 
estimating damage. Union, etc., R. Co. v. Moore. V., 346. 

Lessee allowed as damages rent per acre for balance of term, 
disregarding possible use of the land: Held, correct. Booker 
V. Venice & C. E. Co. V., 357. 

Railway track, etc., wrongfully on land, cannot be con- 
sidered as increasing damages for taking of land. Toledo, 
etc., R. Co. V. Dunlap. V., 378. 

Where crops injured by taking, their value is element of 
damage. Lance v. Chicago, etc., R. Co. V., 617. 

Measure of damages for right of way is difference in value 
of hmd before and after taking. Lanco v. Chicago, etc., R. 
Co. v., 617. 

Damage is to be estimated by difference between actual value 
of land before and after appropriation, making allowance for 
benefit. Chicago, etc., R. Co. v. Ritter. X., 202. 

Instruction as to meaning of '^marketable value" not con- 
strued to mean at forced sales. Everett v. Union Pac. R Co. 
X., 204. 

Compensation is estimated as of time of award, even if rail- 
road company has improperly taken land. Blue Earth Co. v. 
St. Paul, etc., R. Co. X., 209. 

Inconvenience of having land temporarily thrown open is 
an item of damage. St. Louis, etc., R Co. v. Kirby. X., 
214. 

Damages are to be assessed as of time of trial Morin v. 
St P., M. & M. R. Co. X., 223. 
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Value of land at time of making award ifl to be determined 
on appeal, interest being generally allowed from that data 
West V. Milwankee, etc., B. Go. X., 415. 

2. Evidence. 

In estimating yalne of land taken, the person of owner And 
state of his business is disregarded. P. & L. £• B. Co. r. 
Bobinson. I., 468. 

Where evidence as to value of land was conflicting, and 
there was some evidence to support verdict, court will not re- 
verse. Louisville, etc., R. Co.o^. Winderlick. X., 410. 

Witness may be asked how much less land was worth after 
appropriation than before, excluding benefits. Britton v. Des 
Moines, etc., R Go. X., 412. 

As to evidence of diminution of land in value. What admis- 
sible. What not error to admit. Leavenworth, etc., B. Go. 
V. Paul. X., 490. 

Owner may be asked how much railroad has diminished the 
value of the farm as held by him at the time of trial, exclusive 
of the part taken. Wooster v. Sugar Valley B. Go. X., 494 

Court has lar^ discretion as to admission or rejection of 
evidence. D. W. J. & T. B. Go. v. Crane. X., 502. 

3. Opinions. 

In proceedings to recover damages for lands taken, a person 
knowing selling price of lots in vicinity may express opinion 
as to value. P. & L. E. B. Go. v. Bobinson. L, 468. 

Farmer knowing market value of land in neighborhood may 
express opinion as to value of farm before and after taking of 
right of way. Kansas Gent. R Go. v. Allen. V., 362. 

Witnesses may not express opinion of value of land subject 
to right of way. Fremont, etc., R Co. v. Whalen. V., 364. 

Competent witnesses may express opinion as to value of 
land and amount of damage. Sherman v. St. Paul, M. & M. 
B. Co. X., 193. 

Opinion of witnesses may be expressed as to value of land 
immediately before and after taking. Indianai>olis, etc., B. 
Go. V. Pugh. X., 196. 

Persons familiar with tract may express opinion as k> value 
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before and after location of road. Republican Y. B. Ca v. 

Arnold. X, 219. 

4. Sales of Other Land. 

Yalne of land appropriated to be estimated in cash. Eyi- 
dence of yalue of other land in neighborhood inadmissible. 
Evidence as to sales of other lands. Number of witnesses may 
be limited by court Union, etc., R. Co. v. Moore. V., 346. 

In condemning entire lot, evidence of price per foot for 
which adjoining tracts had been sold is admissible in chief, 
but not in rebuttal. Chicago, etc., B. Go. v. Maroney. V., 
360. 

Evidence as to price for which land sold after location of 
railroad is admissible, and of great weight. Watson et al. v. 
Milwaukee, etc., B. Co. X., 168. 

In estimating value of lot taken, price of lots previously 
sold in vicinity is admissible. Watson et al. v. Milwaukee, 
etc, R. Co. X., 168. 

When evidence of offer by former owner to sell land at given 
price is inadmissible against a railroad company subsequently 
appropriating the same. Watson et al. t^. Milwaukee, etc., 
R Co. X., 168. 

Evidence of value of land sold in neighborhood ten or twelve 
years before, is not admissible. Everett v. Union Pac. R. Co. 
X., 204. 

When compensation is and is not allowed for cutting off or 
obstructing access to land. Caledonian R. Co. v. Welker's 
Trustees. VL, 618. 

5. Blocking Ingress and Egress. 

Proof that cars on track blocked ingress and egress admis- 
sible as evidence of damage. Union, etc., R Co. v. Young. 
Y., 346. 

What evidence admissible as to effect of taking on access 
to farm and on springs of water, etc. Dreher v. Iowa S. W. 
By. Co. X., 221. 

6. Benefits. 

In estimating damages for land taken, the fact that land is 
connected with railroad by switch may be considered to en- 
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hance value and to mitigate damages. P. & L. E. R Co. t^. 

Bobinson. L, 468. 

In estimating damages general advantages as well to publio 
as to property are not considered, yet everything tending to 
increase value of property is. P. & L. E. B. Co. v. Bobinson. 
L, 468. 

Special benefits may go to reduce damages for what remains 
of land, but cannot be set off against value of part taken. 
Fremont, etc., B. Co. v. Whalen. V., 364. 

In assessing damage to farm, general benefit of road by 
making better market or affording greater facilities cannot be 
considered. St. Louis, etc., B. Co. v. Kirby. X., 214. 

Increased market value of neighborhood by reason of con- 
struction of road may of course be considered. In estimating 
value apart from occupancy by corporation, it cannot be con- 
sidered. Morin v. St Paul, M. & M. R Co. X., 223. 

All benefits and advantages are to be taken into account in 
assessing damages. Britton v. Des Moines, etc.^ R Co. X., 
412. 

7. Taking Part of Tracf. 

Where road is run diagonally through one quarter section 
of land, damages recoverable for injury to whole tract. K. C, 
E. & S. B. Co. V. Merrill. 11. , 485. 

Damages incident to taking of land independent of part 
actually taken, are result of circumstances and must be proved. 
Fremont, etc., B. Co. v. Lamb. V., 367. 

Damages to compact and contiguous farm by taking of 
paii; of it may be estimated by computing damage to farm as 
a whole. Atchison, etc., R Co. v. Gough. X., 161. 

Where portion of land taken, damages include value of that 
part taken, and injury to residue. Principle applied where 
one of two city lots is taken. Beisner v, Atchison Union D. & 
R Co. X., 155. 

In estimating damages for taking of part of tract, injury to 
whole must be considered. Wilmes v, Minneapolis, eta, R 
Co. X., 161. 

Where municipality owns whole town site, part of which is 
appropriated by railroad, decrease of whole lot in value is 
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measure of damages. Blue Earth Go. v, St. Paul^ etc., B. Co. 

X, 209. 

Injury to residue of tract, where part is taken, is an ele- 
ment of damage. Bait, & 0. R. Co. v. P., W. & K. E. Co. 
X., 444. 

8. Riparian Rights. 

See Waters. ^ 

Compensation for disturbance of riparian rights. Garwood 
V. N. Y. C. & H. E. R. Co. II., 490. 

When it is reasonable for owner to have to build a new 
fence, its cost is an element of damage. Leavenworth, etc., 
E. Co. r. Paul. X., 490. 

Measure of damages in case of obstruction of mill-race is 
difference between value of mill-sit^ and machinery before ob- 
struction and after. Hot Springs E. E. Co. v. 'Tyler. X., 
146. 

9. Bridge. 

See that title. 

As to compensation for use of bridge. Canada S. B. Co. v. 
Int. Bridge Co. II., 636. 

10. Fences, 
See that title. 

Where company not bound to fence road until six months 
after completion, this is an item of damage. St Louis, etc, 
R Co. V. Kirby. X., 214. 

Expense of making additional necessary fences is element 
of damage. New York, eta, R Co. v. Stanley. X., 346. 

11. Speculative Damages. 

Liability of teams to be frightened not an element of dam- 
age. Atchison, etc., E. Co. v. Lyon. V., 295. 

The owner is entitled to market value of part taken and to 
compensation for direct injury to rest of tract, but not for 
speculative damages for negligent construction or operation 
of road. Fremont, E. & M. R Co. v. Whalen. V., 364. 

Increased liability of premises to fire not an element of 
damage. Lance v. Chicago, etc., fi. Co. Y., 617. 
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Mere incidental injury from smoke and dust and noise of 
moving trains is not a cause of action. Dimmick v. Council 
Bluffs, etc.; R. Co. X., 105. 

Damage sustained bj landowner in common with public 
generally not considered. Chicago, etc., B. Co. v. Bitter. 
X., 202. 

Injury by noise of passing trains and inconvenience to and 
interruption of traffic are elements of damage. Blue Earth 
Co. V. St. Paul, etc., R. Co. X., 209. 

Charge that '^ apprehension'' of danger was element of 
damage held unobjectionable. Dreher v. Iowa S. W. B. Co. 
X., 221. 

What are incidental injuries and benefits to be considered 
as elements of damage and set-off. Fremont, etc., B. Co. v. 
Ward. X., 226. 

Evidence as to probability or possibility that horses might 
be frightened or fire communicated by reason of construction 
of road is admissible. Wooster v. Sugar Valley B. Co. X., 
499. 

12. Prospective Use of Land, 

Evidence of plans for improvement of lot adopted prior to 
location and afterwards abandoned, held inadmissible. Scott 
V. Indianapolis, etc., R Co. X., 189. 

Any purpose for which land is adapted affecting market 
value may be considered. Sherman v. St. Paul, etc., R Co. 
X., 193. 

Prospective value of land cannot be considered as laid out 
in city lots. Everett v. Union Pac. R Co. X., 204. 

Destruction of use of land as training track is compensable 
in damages. St Louis, etc., B. Co. v, Kirby. X., 214. 

13. Practice. 

Where petition for damages did not set forth necessity for 
bridge at farm crossing, no damages can be assessed therefor. 
Atchison dc D. R Co. v. Lyon. V., 295. 

Landowner cannot on appeal prove damages for construc- 
tion of track beyond land actually condemned. Bei^er v. 
Atchison Union D. & R Co. X., 155. 
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Where no objection made to direct proof of damage, the 
objection is not available on error. Bepnblican V. B. Co. t;. 
Hayes. X., 217. 

Dbposits. 

Conrt may order payment of compensation to county treas- 
urer for benefit of owners. Chicago^ etc., B. Go. v. Prussing. 
v., 289. 

Owner of lands is not deprived of rights by a deposit pend- 
ing appeal. Toledo, etc, E. Co. v. Dunlap. V., 378. 

How fund paid into court as compensation for glebe lands 
taken by the company is to be applied to payment of rent 
charge on said land. Ex parte Bector of Kirksmeaton. 
X., 68. 

How money paid into court under English Land Clauses 
CJonsolidation Act is to be invested. Ex parte Rector of 
Kirksmeaton. X., 68. 

Where company are about to construct a tunnel, they need 
deposit under Land Clauses Consolidation Act the value of 
the easement only, and not the value of the land. Hill v. 
Midland R Co. X., 79. 

Where landowner on appeal reoovera less than award in dis- 
trict court, he is not entitled to interest on the money de- 
posited by the company pending the appeal Beisner v. 
Atchison Union D. & R Co. X., 155. 

Where amount depositiBd on taking of land is withdrawn, 
and subsequently on appeal the award is diminished, the 
company may recover the diminution and interest. Watson 
V. Milwaukee, etc., R Co. X., 168. 

Judgment must confirm verdict of jury before corporation 
is entitled to make deposit and enter on land. Wagner v. 
N. T. C. & St. L. R Co. X., 380. 

When owner may withdraw deposit without prejudicing 
right to appeal Wagner v. Milwaukee, etc., R Co. X., 508. 

JUBIES. 

Whero defendant refuses to strike names of jurors oft, 
mairshal may do so in his stead. Same jurors may serve in 
Afferent inquisitions. Court will not consider Whether suffi- 
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cient witnesses have testified. Dixon v. B. & P. R. B. Co. 

IIL, 201. 

Ejectmkkt. 

The reyersal of a jndgment condemning land for right of 
way, on appeal by the landowner, will not divest the posses- 
sion of the corporation lawfully obtained by giving the statu- 
tory bond on the taking of the appeal, nor can the owner 
maintain ejectment. St. Louis, etc., R R Go. v. Karnes. 
VI., 610. 

Where compensation is neither made nor tendered, land- 
owner may bring ejectment. Pittsburg, etc., R. Co. ». 
Bruce. X., 1. 

Reversal of judgment condemning land for right of way 
does not render possession of the railroad company unlawful 
and authorize ejectment. St. Louis, etc., R Go. v. Karnes. 

Where railroad company takes land without assessing dam- 
ages, the owner may either bring ejectment or recover value 
of land taken. International, etc., R. Go. v. Bonitos et al. 
X., 122. 

In latter case, reception of full value of land operates as a 
dedication to public use. Id. 

Farm Crossings. 

Award and payment of damages does not preclude former 
owner from compelling company to do duty as to crossings. 
Jones V. Seligman. III., 236. 

Injunction. 
See that title. 

Injunction will be to prevent taking of land without prior 
tender or payment of compensation. Northern Pac. R Co. 
v. B. & M. R R Co. I., 8. 

Fact that proceedings to condemn lands were instituted 
and prosecuted by lessee of road is no ground for injunction. 
Gottschalk v. Lincoln & N. W. R Co. X., 118. 

Where company is alleged not to have charter power to 
take land by condemnation, objection should be made to con- 
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firmation of inquisition. Injunction will not Be. 0. & P. 

R Co. and B. & 0. R. Co. r. Penna. R. R, Co. in Md. X., 351. 

Obligations of railroad companies in transporting express 
matter. Messenger must go with. Packages cannot be opened. 
Equal and reasonable facilities to be afforded. Express rates. 
Cannot be demanded in adyance. Powers of courts of equity 
to fix rates. Express Cos. v. R R Cos. III., 694. 

Functions of jury. When verdict not set aside for techni- 
cal objections to eyidence. Costs in such cases. Toledo, 
etc., R Co. V. Dunlap. V., 378. 

Owner is not obliged to accept tender before question of 
necessity of taking is decided by a jury. Toledo, etc., R Co, 
tr, Dunlap. v., 378. 

Where jury has regularly decided necessity of taking and 
compensation, a judge cannot by ex-parte action interfere 
collaterally. Toledo, etc., R. Co. v. Dunlap. III., 378. 

Evidence held to show that an agreement to convey right 
of way was executed upon certain conditions that were never 
complied with, and to present no proper cause for specific 
performance. Hastings & Avoca R. R Co. v. Miles. VI., 
606. 

An inquest of damages for lands condemned for railway 
uses may be conducted by a jury without legal assistance, and 
liberal practice in the admission or rejection of testimony is 
allowable; and the conclusions of the jury thereon will not 
be disturbed except for rulings that were manifestly inaccu- 
rate and did substantial injustice. Michigan, etc., R. R Co- 
V. Barnes. VI., 608. 

Where a jury is required merely to determine the damages 
or compensation for taking property, a finding in general 
terms is sufficient, and it need not specify the amount 
allowed for each item of injury. And, unless there are indi- 
cations to the contrary, the presumption is that all evident 
facts bearing on the amount of damages were taken into 
account. Michigan, etc., R. R. Co. v. Barnes. VI., 608. 

Action does not lie on award of sheriff's jury unless right of 
way has been entered upon and appropriated by the company. 
Dimmick v. Council Bluffs & St. L. R Co. X., 105. 

Where inquisition provides that railroad co. shall perform 
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certain act or pay a sum certain and it fails to perform the act, 

it mast pay tho fixed sum. Penna. B. Go. v. Beiohert. X.,429. 

Party has right to have jury yiew the land^ and it is error to 
refuse application to that effect at any stage of proceedings 
before court gives its instructions. Eimkakee & S. B. Go. v, 
Straut X., 440. 

Juror in condemnation proceedings not incompetent be- 
cause citizen of county interested in suit. Bait & 0. B. Go. 
V. P., W. & K. R Go. X., 444. 

Fact that juror is subscriber to fund for benefit of another 
road intending to take a lease of road in question does not 
render him incompetent Detroit, W. J. & T. B. Go. v. 
Orane. X., 502. 

JuaiSDICTIOH. 

See that title. 

Proceedings to condemn lands are not judicial in their 
character, but merely appraisal of values and determination 
of necessity of taking for public use. Toledo, etc., B. Go. v. 
Dunlap. v., 378. 

Gourt will not take notice that company has condemned a 
certain piece of land. Ghapman v. Pittsburg, etc., B. Go. 
IX., 484. 

Powers of county court in Virginia as to condemnation 
proceedings. Alexandria, etc., R Go. v. Alexandria, etc., 
RGo. etal. X., 23. 

Where tribunal and mode of procedure to condemn lands 
are prescribed by statute, they are exclusive. International, 
etc., B. Co. V. Bonitos et al. X., ^122. 

Judgment in condemnation proceedings by competent court 
is as binding as in other matters between parties. Bait & 
Ohio R Go. V. P., W. & K. B. Go. X., 444. 

When conditions attached by legislature to exercise of right 
of eminent domain, court may consider whether conditionis 
are complied with. Baltimore & Ohio R Go. v. P., W. & K. 
R Go. X., 444. 

LiMITATIOXS. 

Statute of limitations not applicable to inquisition prooeect- 
ingB. Dixon v. B. ft P. R B. Go, III., 201. 
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Pabties. 

In Minnesota party desiring land can alone institnte pro- 
ceeding to condemn. No. Pac B. B. Co. t;. B. & M. R. B. 
Co. I., 8. 

Where proceedings instituted bj heir^ he must allege ances- 
tor was in possession at time of entry. Church t;. Grand 
Bapids & Ind. B. B. Co. III., 198. 

Owner at time that track is laid can alone recoTer damages. 
A snbseqnent Tendee cannot. Dixon t;. B. & P. B. B. Co. 
III., 201. 

Where railroad company does not obtain right of way from 
owner of fee, cannot do so from holder of contingent dower 
interest or tenant at wilL Toledo, etc., R Co. v. Dunlap. 
v., 378. 

Where there is a mortgage on land condemned, compensa- 
tion must be made in award to the mortgagee. How deposit ig 
made in such case. Wooster v. Sugar Valley R Co. X, 499. 

Person who has purchased the land after proceedings insti- 
tuted, but who has not been made a party, cannot appeal. 
Oonnable v. C, M. & St. P. R Co. X., 620. 

Appeal will not lie from part of award assessed on two 
tracts by one not a party to the proceedings, and who has be- 
come owner of one of the tracts. C. R, I. F. & N. W. R 
Co. V, C, M. & Si P. R Co. X., 522. 

One not a party to original condemnation proceedings can- 
not appeal. C. R, I. P. & N. W. R Co. v. C, M. & St P. 
R Co. X., 522. 

Pbactiob. 

Owner of land in Mass, taken to lay out or alter highway 
entitled to damages, though he made no claim to county com* 
missioners. Oilman v. HaverhilL I., 20. 

Just compensation must be made before title is diyested. 
Submission to building of road oyer land no waiver of claim 
for compensation. N. 0. & S. R B. Co. v. Jones. II., 425. 

An application for assessment of damages must be in writ- 
ing, and constitutes complaint to which objection may be 
made. Church v. Grand Bapids & Ind. R B. Co. Ill,, 198. 

What necessary allegation in petition by railroad company 
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to condemn lands as to inability to agree on compensation to 

be paid. Booker v. Venice & G. B. Co. V., 357. 

Judgment condemning strip broader than one hnndred 
feet not reversed because surplus is not shown to be necessary, 
where objection is waived below. Booker v. Venice & C. R 
Co. v., 357. 

A statute is fatally defective which provides no tribunal for 
determining the question of tender. Toledo, etc., R Co. v. 
Duulap. v., 378. 

Notice of proceedings will be presumed to have been given 
to all interested. Owner may appeal from assessment without 
mortgagee. Lance v. Chicago, etc., R Co. V., 617. 

Without a deed a railroad location can never become legal 
except on payment or waiver of the land damages, or by pre- 
scription. In no other way can the company acquire legal, 
permanent possession. Perkins v. Maine, etc., R. R Co. 
VL, 608. 

Liability for interest on deferred payment for land con- 
demned. In re Pigott, etc. VI., 608. 

Petition for damages. Massachusetts Practice. Wamesit 
Power Co. v. Lowell, etc., R R Co. VL, 623. 

Where evidence in condemnation proceedings in court be- 
low is not set forth on record, all presumptions are in favor 
of findings of court on question of fact. Fisher v. Chicago, 
etc., R Co. X., 14. 

Allowing award to be recorded by mistake is not a tort and 
no title passes thereby, nor is there an implied contract to pay 
the amount of the award. Failure to correct mistake is not 
a tort, and implies no contract until after lapse of reasonable 
time after railway company is informed of it. Dimmick v. 
Council B. & St. L. R Co. X., 105. 

Where railway company seeks to acquire a strip more than 
a hundred feet broad, and land-owners controvert the neces- 
sity, the burden of proof is on the railroad company. Wis- 
consin Central R Co. v. Cornell trniversity. X., 108. 

In proceeding instituted by railroad to condemn land, al- 
leged owner need not make proof of title, but character of his 
estate may be inquired into. International & Gt. N. B. Co. 
V. Bonitos. X., 122. 
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Eminent Domain — Continued. 

Where proceeding is iustitnted hj owner of land, he must 
prove his title. Id. 

When order to pay certain amonnt of damages assessed to 
railroad company for taking of land for reservoir to one con- 
tractor mtay be altered so as to make said amount payable to 
another contractor. Warren v. Roberts. X., 125. 

Where railroad condemns land as property of A., it cannot 
on appeal without tendering issue, deny his ownei*8hip. Se- 
publican V. R Co. v. Hayes. X., 217. 

Where alleged owner proves only undivided interest, but 
jury assesses' damage for whole tract, a new trial will be grant- 
ed. Morin v. St. P., M. & M. R. Co. X., 223. 

Payment of damages for land must precede occupancy even 
pending appeal from award of a board of assessors appointed 
under charter. Chambers v. Cincinnati, etc., R. Co. X., 376. 

Acceptance of damages assessed by competent tribunal 
estops land-owner from proceeding to recover further damages. 
Bait., 0. & C. R R. Co. v. Johnson. X., 408. 

Where rights are secured, mere irregularity in proceedings 
does not warrant reversal. Louisville, eto., R Go. v. Winder- 
lich. X., 410. 

When petition for damages held to include claim for com- 
pensation for previous trespasses. Robertson v. Central R 
Co. X., 420. 

Terms and conditions prescribed in inquisition are binding 
on parties and constitute a contract. Penna. R. Co. v. Rei- 
chert X., 429. 

Party seeking to appropriate land has affirmative of issue 
to prove as to whether land shall be taken or not. How this 
issue may be tried. B. & 0. R Co. v. P., W. & K. R. Co. 
X., 444. 

Party pot objecting that land not necessary for use of cor- 
poration will be deemed to have waived the objection. Bait. 
& O. R Co. V. P., W. & K. R Co. X., 444. 

Where transcript of condemnation proceedings is filed in 
district court, what court may infer therefrom. St. L., Ft. S. 
& W. R R Co. V. Martin. X., 514. 

Effect of filing a disclaimer by the railroad company. St, 
L., Ft. S. & W. R R Co. V. Martin. X., 514. 
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Eminent Dommr- Continued 

Sheriff conducting condemnation proceedings is not a party 
and may serve notices. C. R, I. P. & N. W. B. Co. v. C, M. 
& St. P. B. Go. X., 522. 

Stbbets. 
See that title. 

Legislature may authorize construction of railroad on street 
without making compensation to abutting land-owners. H. 
& T. Central R Co. v. Odum. II., 603. 

As to right to recover for depreciation of value of property 
on street upon which railroad runs. Dixon v. B. & P. B. SL 
Co. III., 201. 

Bight of abutting owner to recover damages for nee of 
street. T. H. & I. R R Co. v. Scott. III., 208. 

Legislature may authorize building of street railroad. Such 
road not any additional servitude calling for compensation. 
Hiss V. Bait. & H. P. R B. Co. IV., 201. 

Company cannot lay track on street where it will injure 
abutting property-owners unless it takes proceedings to ap- 
propriate property.. Scioto Valley By. v. Lawrence. VII., 
93. 

• Owner of property abutting on street may recover damages 
for use thereof by railroad company so as to obstruct access 
to his property. Brakken v. Minneapolis, etc., R Co. VII., 
598. 

When owner of property abutting on street is entitled to 
compensation for erection of elevated railroad. Story v. N. 
Y. Elevated R Co. VIL, 596. 

Before entering on streets of a town, railroad company must 
have damages to abutting owners assessed, otherwise it is 
liable in trespass. Mulholland v, D. M. A. & W. R Co. X., 
99. 

Doctrine applied to partly constructed road. Id. 

Act requiring company to have damages to abutting land- 
holders assessed before entering on streets of town held con- 
stitutional. Mulholland v. D. M. A. & W. R Co. X., 99. 

Where in order to make land taken valuable a street has to 
be run through, the cost of such street may be estimated in 
determining the value of the land and opinion of witness may 
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Eminent Domain — Continued. 

be given thereon. Watson v. Milwaukee^ etc., B. Co. X.^ 

168. 

Where party recovers in snit brought against railroad for 
unauthorized building on street, the judgment is no bar to 
suit to recover for continuance of obstruction. Scott v. In- 
dianapolis, etc., B. Co. X., 189. 

Diminution in rental value of' premises in consequence of 
obstruction of street may be recovered, though plaintiff re- 
sided in premises. Scott v. Indianapolis, etc., B. Co. X., 
189. 

Where property is damaged by building of road on street 
adjoining, owner is entitled to damages. Qulf, etc., R Go. 
V. Graves. X., 199. 

Occupancy of street by railroad without authority affords 
ground of action to abutting land-owner. Damages recover- 
able in such cases. Grand Eapids, etc., R Co. v, HeiseL 
X., 260. 

When reduction in rental value of dwelling-house by 
unauthorized construction of railroad on adjacent street is 
measure of damage. Grand Bapids, etc., R Co. v. Heisel. 
X., 260. 

Owner of land abutting on street may maintain action for 
unauthorized taking of same. Grand Bapids, etc., B. Co. v, 
Heisel. X., 260. 

Municipality may authorize use of alleys by railroad om 
making compensation to owners of abutting lots. Heath v. 
Des Moines, etc., R Co. X., 313. 

SuPBRFLuoiJS Lands. 

The right of land proprietor to pre-emption of land super- 
inous to railroad company does not arise merely because the 
company attempts to convey the same. Hobbs v. Midland 
R Co. X., 58. 

Trespass. 

See that title« 
If proceedings are instituted to condemn, and after the 
value of the property is ascertained by inquest the proceed- 
ings are abandoned, the corporation will be answerable for all 
damages. Leiese v. St. Louis, etc., R R Co. VI., 610. 
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Bminent Domam — Continued, 

When proceediDgs to condemn are ineffectual^ entry is a 
trespass. Rusch v, Milwaukee, etc., R. Co. VL, 609. 

Title to right of way does not pass until company has made 
payment. Until then, it is a trespasser. Dimmick v. G. B. 
& St. L. R Co. X., 105. 

When railroad companies are and are not liable to actions 
of trespass. Little Rock, etc., R. Co. V. Dyer. X., 33. 

Trespass does not lie if begun during condemnation pro- 
ceedings which though pronounced Toid subsequently are 
immediately reinstated and terminate in award. Dunlap v. 
Toledo & A. A. R. Co. X., 185. 

Taking Pjropbrtt and Franchises of Another Company. 

Right of way of company chartered by IT. S. may be taken 
by State railroad. Northern Pac. R. Co. v. St. P., M. & M. 
R. Co. L, 12. 

Where company is authorized to use track of another com- 
pany, the former mnst pay an equal part of cost Omnibus 
R. Co. V. Baldwin. I., 316. 

Property can only be taken from one corporation and trans- 
ferred to another when for a different public use. L. S. & 
M. S. R. Co. V. C. & W. I. R. Co. IL, 440. 

Constitutional limitations in Illinois upon the exercise of 
the right of eminent domain where one railroad seeks to cross 
track of another. L. S. & M. S. R Co. v. C. & W. I. R. Co. 
n., 440. 

Defences that may be set up upon one railroad taking pro- 
ceedings to cross track of another. In re Kings Co. Elevated 
R. Co. IL, 437. 

Where railroad brings action to condemn a right of way 
oyer track of another and cross petition is filed, obstruction 
to use of remaining property may be shown and damages 
recovered therefor. L. S. & M. S., etc., R Cos. v, C. & W. I. 
R. Co. II., 454. 

Where one railroad is crossed by another at a different 
grade, former company is entitled to compensation. Ele- 
ments of compensation in such case. St. L., J. & C. R R. 
Co. V. S. & N. W. R Co. II. , 487. 

No right to take franchise of another company except in 
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Bminent Domain — Continued. 

case of absolute necessity. Penna. R. B. Go.'s Appeal. IIL, 

607. 

Property of railroad company in track may be taken for 
public use on making compensation. Kinsman St. R Co. •. 
Broadway, etc., R. Co. V., 327. 

Land of one railroad necessary to its use cannot be appro- 
priated by another company. L. S., etc., E. E. v. N. Y., 
etc., E. E. Co. VI., 607. 

When power to repeal charter is reserved, repealing act 
may authorize a new corporation to take property of old one 
on making proper compensation. Greenwood v. Union 
Freight E. E. Co. IX., 626. 

Land once deyoted to one public use may by express statu- 
tory authority be afterwards deyoted to another. A. & T. 
B. Co. V. A. & W. R Co. X., 23. 

What is such a taking of land by one railroad as to be in 
conflict with the chartered rights of another. A. & F. R Co. 
V. A. & W. R Co. X., 23. 

Proceedings may be taken to fix place of crossing of two 
railroads, before location of one applying is fixed. In re 
N. Y., L. & W. R Co. X, 113. 

In assessing damages for crossing another railroad, obliga- 
tion of trains to stop before crossing is not an element of 
damage nor is the increased danger of collision. Peoria & 
P. Union E. Co. v. Peoria, etc., R Co. X., 129. 

When part of buttress of bridge of one railroad company 
may be appropriated by another. Bait. & Ohio R Co. v. 
P., W. & K. R Co. X., 444. 

General principles as to right to take land for railroad pur- 
poses already devoted to public use as for another railroad. 
Bait. & 0. R Co. V. P., W. & K. R Co. X., 444. 

Use of land by railroad company in a way not necessary to 
franchise, not defence to taking by another railroad company. 
Bait. & 0. R Co. t^. P., W. & K. R Co. X., 444. 
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Equity. 

See Injukction; Jurisdiction; Practice akd Pleadikg; 
Specific Performance. 

Jurisdiction. 

Equity jorisdiction of U. S. courts. Northern Pac. B. Go. 
V. St P., M. ft M. R Go. L, 15. 

Where bill is filed to restrain company from jozercising 
power of eminent domain^ and an injunction is granted, an 
immediate appeal lies. G. & W. LB. Go. v. Dunbar. L, 214. 

Will not take cognizance of action for damages caused by 
death because road is in hands of reeeiTer. Brown v. Wa- 
bash R Go. L, 626. 

He who comes into equity must do so with dean hands. 
Huntingdon v. Palmer. IL, 644. 

Has no jurisdiction on appeal from assessment A tazea. 
Burlington, etc., R R Go. v. Gomm. II., 658. 

Power of court of equity to fix rates of expressage* Ex- 
press Gos. v. R R Gos. III., 594. 

When court of equity will and will not compel declaration 
of diridend. Boardman v, L. S. & M. S. R Go. IV., 265. 

Where holder of first mortgage bond filed biU for diseovery 
as to plan of reorganization: Htldy such bill would lie. Mid- 
land R R Go. v. Hitchcock. IV., 522. 

Where such bill alleged reorganization and intent to issue 
new bonds to take up old onesy but it did not appear such 
new bonds were to be secured by mortgage; HM, the bill 
would not lie. Ibid. 

Bill alleging fraud in reorganization dismissed for want of 
equity. Hancock v. Toledo, etc., B. B. Go. VI., 614. 

Will not interfere where there is complete remedy at law. 
Archer v. Terre Haute & Ind. B. R Go. VH., 249. 

Gourt has no power on application of creditors of railroad 
company to restrain it from carrying on business and execut- 
ing a lease. Pond v. Framingham, etc., R B. Go. IX., 551. 

Will not grant relief where taxes are paid by mistake on 
land belonging to another. St. Louis, etc., R R Go. v. 
Mathers. IX., 600. 

Equitable relief not grantable at law. When legal relief 
can be granted in equity. Practice as to transfer of cases 
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Equity — Continued. 

£rom legal to equitable side of courts and vice yersa. Little 

Eock, etc., B. Co. v. Perry. IX., 610, 

Jurisdiction to remove cloud from title. Van Wyck v. 
Enevals. X., 664:. 

Pbactiob and Pleading. 

Bond of indemnity sometimes substituted for injunction. 
North. Pac. B. Co. v. St. P., M. & M. R Co. L, 15. 

Trial by court of equity of issues of fact growing out of 
administration of trust property not unconstitutional. Bar- 
ton V. Barbour. IV., 1. 

When bill not multifarious. Langdon v. Vt. & Can. B. 
B. Co. IV., 33. Poland v. Lamoille Valley E. Co. IV., 
408. 

Finding of decree as to matter not arerred in bill cannot 
be sustained. Aliter^ where facts found in decree are defec- 
tively stated in bill. Binkert v. Wabash By. Co. V., 113. 

Where answer to bill of disooveiy contains admissions in 
favor of complainant, they have the force of testimony in his 
favor. Alexandria C. B. & B. B. Co. v. Dist of Columbia. 
VIL, 325. 

Practice of courts of equity where injunction is disobeyed. 
What not sufficient excuse in such case. Cape May, etc., B. 
Co. V. Johnson et al. IX. ^ 476. 

New hearing will not be granted on account of improper 
ruling as to evidence, if the court is of opinion that result 
would not have been otherwise. In re N. Y. C. & H. B. 
B. Co. X., 642. 

EstoppeL 

Where bills of lading are issued by authorized agent and 
drafts are discounted on faith of them, company is estopped 
from denying receipt of goods. S. C. & P. B. Co. v. Bank. 
L, 278. 

A county assuring a company that bonds to aid another 
railroad company will be issued by it, on faith whereof the 
companies consolidate, is estopped from denying yalidity of 
bonds. Tipton Co. v. Bogers, etc., Works. I, 519. 

When company is estopped by giving receipts for less than 
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Estoppel-^ Conlinued. 

entitled to for caiTying mails. Phila. & Beading B. Go. v. 

V. S. L, 614. 

When stockholder estopped from denying Talidity of cor- 
porate action. Kenton, F. R. & M. Co. v. McAlpin. L, 619. 

When municipality estopped from denying validity of ordi- 
nance gi*anting land to a railroad for a depot. Union Depot 
Co. V. St. Louis. I., 619. 

Subscriber to stock who takes no part in organizing com- 
pany not estopped from setting up invalidity of subscription. 
Boyd v. P. B. B. B. Co. L, 631. 

Where one grants right to use patent '^ on all roads here- 
after owned or operated'* he is estopped from denying right 
of company to operate other roads. Matthew v. Penna. B. 
Co. 11. , 640. 

Effect of recitals in municipal bonds. Smith v. Fond du 
Lac. II., 642. 

When corporation estopped from setting up title to prop- 
erty as iigainst holders of certain bonds. Bailroad Cos. v, 
Schutte. IIL, 1. 

Holder of bonds and mortgage cannot question prior lien 
of receiver's certificates after issi^e of same. Humphreys v, 
Allen, IV., 14. Langdon v. Vt. & Can. B. B. Co. IV., 33. 

Where company has accepted charter cannot refuse to per- 
form duties thereby imposed. Dist. of C. v. Washington & 
G. B. Co. IV., 161. 

Company in suit by stockholder not estopped by false es- 
timates in report of officials from showing value of assets. 
Int. & Gt. N. B. B. Co. v. Bremond. IV., 308. 

Where company filed survey of route over which another 
company has filed survey and held out such other company 
as builder of track, and taken benefit of contract incident to 
laying out of route made in name of other company, it can- 
not repudiate the contract on the ground that it is itself the 
builder of road. Coe v. D., L. & W. B. R Co. IV., 513. 

Acceptance of deed does not estop grantee from setting up 
pre-emption right. Kansas Pac. B. Co. v. Dunmeyer. V., 
417. 

Bringing suit on debt when due does not estop party from 
Buing railroad for a wrongful delivery of goods after notice of 
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Sstoppel — Continued, 

stoppage in transitu. Bloonxingdale v, Memphis, etc., B. Co. 

VL, 371. 

Becital in bill of lading as to ownership of goods operates 
as an estoppel. St. Louis, etc., B. Go. v. Larned. YI., 436. 

Company not estopped where agent signs bill of lading for 
goods not delivered. Bobinson v. Memphis, etc., B. Co. 
VL, 593. 

Where company has obtained and appropriated money for 
bonds issued, it cannot set up that the issue is ultra yires. 
Peoria & S. R Co. v. Thompson. VIL, 101. 

Where person resisting tax did not know company incurred 
expense on faith thereof he is not estopped. Truesdale v. 
Green. VIL, 369. 

Mechanic's lien claimants made parties to subsequent mort- 
gage are bound by decree fixing priority of mortgage. Woods 
V. Pittsburg, etc., B. Co. VIL, 478. 

Failure of holder of preferred stock to object to declaration 
of dividends does not estop subsequent owner to claim reim- 
bursement. Elkins V. Camden & A. B. Co. IX., 639. 

Creditor of corporation holding stock as collateral for ad- 
vances and voting thereon after maturity of debt is estopped 
from denying his liability as a stockholder. Fisher v, Selig- 
man. IX., 670. 

Where bondholder has received proportion of new bonds 
after reorganization following a foreclosure sale, he is estopped 
from denying validity of agreement for reorganization. Mat- 
thews V, Murchison et al. IX., 693. 

When recital in deed does not estop parties from showing 
that certain land was never taken for public use. Penna. & 
N. Y. C. & B. Co. V. Billings, X., 72. 

When administrator withdrawing money deposited by com- 
pany on taking of land is estopped to deny that he is a party to 
the proceeding. Watson v, Milwaukee, etc., B. Co. X., 168. 

When owner of land used as highway with his assent is 
estopped thereby and cannot set up a vendor's claim. Camp- 
bell et al. v. O'Brien. X., 266. 

When railroad takes land without first making compensa- 
tion, more delay alone will not estop owner from bringing 
ejectment. Bothe v. Dayton, etc., B. Co. X., 396, 
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Acceptunco of damages by land-owner assessed by compe- 
tent tribunal estops him from proceeding to recover farther 
damages. Bait., 0. & G. B. Go. v. Johnson. X., 408. 

Holders of preferred stock are estopped from questioning 
power of company to issue same. Branch v. Jesup. IX., 
558. 

Evidence. 

See Experts. 
Animals. 
Gabbiers. 

Gross-Examination. 
Declabations— Servants'. 
Depositions. 
Hearsay. 

Impeaching Veracity, etc. 
Opinion. 

Parol Evidence to Vary Written Gontbaot. 
Practice. 
Secords. 
Other Matters. 

Animals. 

See that title. 
. Evidence of witnesses familiar with stock of sort killed is 
admissible to prove value. Smith v. Indianapolis, etc., B. Go. 
VII., 582. 

Where statute declares killing of stock prima-faoie evidence 
of negligence, evidence of servants of defendants alone is 
sufScient to rebut the presumption. - Kentucky Gent. £. Go, 
V. Talbot. VII., 686. 

Garribrs. 
See that title. 

In an action for loss of cotton, evidence that other persons 
had cotton stolen is inadmissible against a railroad company. 
Gentral R Go. v. Benson. I., 308. 

What admissible evidence to show sole ownership in one of 
two joint consignees. Wills v. American Ex. Go. VI., 298. 

In action against carrier for value of goods, shipper may tes- 
tify as to value, though he does not know value at destination. 
Marsh v. Union Pac. R Go. VI., 369. 
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Svidenoe— Continued. 

How amount of corn delivered to a common earner may be 
ascertained. S. & N. Ala. B. R. Co. v. Wood. IX., 419. 

GBOSS-EXAHIlirATION. 

Gross-examination as to relationship with party is in dis- 
cretion of judge. Hoffman v. N. Y. 0. & H. R R Co. IV., 
537. 

Party not entitled to cross-examine on improper statement 
made Yoluntarily. Brusberg v. Milwaukee, etc., R Co. VIL, 
505, 

Declabations by Sebvaktb. 

Declarations of agent only bind when within scope of au- 
thority and part of res gestsB. McDermott v. Hannibal, etc., 
R R. Co. II., 85. 

Admissions of engineer building road as to defects, inadmis- 
sible againsfc the lessee. Bait. & Ohio R. R Co. v. S. S. Ind. 
S. Disfc. II., 166. 

In action for injury to wagon at crossing declarations of 
driyer half an hour after accident ai-e admissible as part of 
res gestsB. When he is called as witness on trial, evidence of 
such statements are inadmissible to impeach his testimony. 
P., 0. & St. L. R Co. V. Wright. V., 628. 

Declarations of flagman at crossing just before accident ad- 
missible. Penna. Co. v. Rudel. VI., 30. 

Evidence of servants is admissible for the company. Tucker 
V. Duncan. VI., 268. 

Declarations of servant admissible against company when 
part of res gestae. Adams v. Hannibal & St. J. R Co. VIL, 
414. 

In action against company, evidence is admissible that clerk 
attempted to bribe a witness not to testify in favor of the com- 
pany. Chicago City R Co. v. McMahon. VIII., 68. 

When declarations are admissible as part of the res gestae. 
McLeod V. Gunther. VIII., 162. 

When servant was injured in doing dangerous work, evidence 
of his declarations was admissible to show he did not enter on 
the work voluntarily. Jones v. Lake Shore, etc., R. Go. 
Vin., 221. 
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'Evii»nee^Continued. 

Engineer cannot be permitted to testify that presence of 
etrangers in cab did not interfere with the performance of his 
duty. Marcott v. M., H. & 0. R. Co. VIII., 306. 

Servants or agents of party haye no such interest as affects 
their testimony. Marquette, etc., B. B. Go. v. Kirkwood. 
IX., 86. 

Declarations of agent in charge of station as to cause of fire 
by which goods were destroyed held inadmissible. Meyer v. 
Virginia, etc., R. R. Co. IX., 175. 

Admissions of a conductor that he kicked a passenger off, 
made days after the occurrence, are not admissible as part of 
the res gestsa. Moore v. Chicago, etc., R. R. Co. IX., 401. 

Depositions. 

As to ruling out of depositions, when not ground of error. 
French v. Canada S. R Go. I., 625. 

Witness should not be permitted to refuse answer to mate- 
rial question. When deposition should be suppressed for such 
cause. Houston & T. C. R. Co. v. Shirley. IV., 443. 

When depositions properly taken. Vaughan v. Smith. 
VIL, 82. 

As to notice of objections to manner and form of taking 
depositions. Houston, etc., R R. Co. v. Burke. IX., 59. 

When motion to suppress deposition not made too late. 
Adams Express Co. v. McConneU. IX., 240. 

Heabsay. 

T^estimony of witness as to what he saw of locality in ques- 
tion is not hearsay. Dunn v. Chicago, etc., R. Co. VIL, 
573. 

Admission of hearsay eyidence as to value of family portrait 
held error calling for rerersaL Houston, etc., R. R Co. v. 
Burke. IX., 59. 

Impeaching Vbiucity, etc. 

A party may not impeach the veracity of his own witness, 
but may disprove the facts testified to by him. Penna. R 
Go. V. Fortney. I., 128. 



Digitized by VjOOQ IC 



INDEX DIGEST TO CASES. 306 

IMiiULC^-'Continued. 

To impeach a witnesg, it must be shown that he wilfuOy 
testified falsely as to a material fact. Penna. Goal Go. v. Gon- 
Ian. VL, 243. 

Party ^ may prove contradictory statements of unfriendly 
witness whom he is entrapped into calling when he proyea 
surprise. Moore v. Ghicago, etc., B. R. Co. IX. , 401. 

Method of impeaching veracity of an adverse witness. 
Moore v. Ghicago, etc., R. E. Go. IX., 401. 

How far evidence of bad reputation to impeach credibility 
of witness may be carried back. Ohio & M. Packet Go« v. 
McGool. VIII., 390. 

Party may by direct evidence show feelings of hostility or 
malice on part of opposing witness. Schultz v. Third Ave. 
K. R. Go. IX., 412. 

Bias of witness may be shown by asking on cross-examina- 
tion whether he did not endeavor to procure party to testify 
falsely in the cause. Schultz v. Third Ave. E. R. Go. IX., 
412. 

Opiniok. 

Opinion of witness as to value of attorney's services admis- 
sible. G. B. U. P. R Go. V. Nichols. IL, 647. 

Witness' opinion equally admissible against and in support 
of action. Marcott v. M., H. & 0. R. Go. VIII., 306. 

Witness cannot be asked whether whistle could have been 
blown without her hearing it. This is a mere matter of opin- 
ion. Marcott v. M., H. & 0. R. Go. VIII., 306. 

Engineer may testify as to fact that child could not have 
been on track without his seeing it unless it got on from ditch. 
This is matter of fact, and not of opinion. Marcott r. M., H. 
& 0. R. Go. VIIL, 306. 

A witness cannot express his opinion as to the measure of 
damages. Houston, etc., R. R. Go. v. Burke. IX., 59 

Pabol EriDBKCE TO Vabt Wbitten- Contbact. . 

Where there is written contract as to right of way, terms 
cannot be altered by parol. Gomell v, St. Louis, etc., R Go. 
IL, 637. 

Where defendant is sued on parol contract, subsequent 
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Evidence — Continued. 

written contract not containing release made subsequent to 
breach of former contract is inadmissible. Harrison v. Mis- 
souri Pac. R Co. VII., 382. 

Where deed conreys right of way, parol evidence is inad- 
missible to vary terms of same. Houston, etc., B. R. Co. v. 
McKinney. VIH,, 723, 

Peacticb. 

In a civil case the jury must decide on the weight of the 
evidence. Every. fact alleged need not be proved to their 
satisfaction. Stratton v. Central City H. R. Co. I., 115. 

In a civil action the evidence need not be such as to estab- 
lish the facts beyond a doubt. Hartwig v, C. & N. W. E. 
Co. I., 65. 

Where irrelevant evidence is admitted, and subsequently the 
court tells the jury to disregard it, this is sufficient Penna. 
Co. V. Ray. L, 225. 

Under'what circumstances affirmative evidence of less num- 
ber of witnesses will outweigh negative of greater number. 
Berg V. C, M. & St P. R. Co. II., 70. 

Where all evidence is admissible under general issue that 
could have gone in under special pleas, and such evidence is 
admitted, the court will not reverse for sustaining demurrer 
to special pleas. Windsor v. Hallett III., 76. 

Witness may refresh his memory with his own letters. 
When letters are admissible as part of res gestae. Scott v, Mid- 
dletown, U. & W. G. R. R. Co. IV., 114. 

Offer to prove fact which can only exist by suspension of 
natural laws cannot be received. Cauley v. Pitts., Cinn. & 
St L. R. Co. IV., 533. 

Objections to evidence based on slip in pleading which 
might have been corrected below will be disregarded. Jeffer- 
sonville, etc., R. Co. v. Oyler. V., 397. 

Where erroneous admission of evidence does no harm to 
appellant, the court will not reverse. Jeffersonville, etc., R 
Co. V. Oyler. V., 397. 

Technical error in admission of unimportant evidence not 
ground for reversal. Pcnna. Co. v. Rudel. VI., 30. 
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Evidence — Continued. 

When questions improper but answers unexceptionable^ 
court will not reverse. Phila^ & R B. Co. v. Anderson. YL, 
407. 

In suit on bonds, execution and ownership must be proved. 
Ralls Co. V. Douglass. VII., 212. 

When admission of evidence in rebuttal is matter of dis- 
cretion. Slossen v. Burlington, etc., B. Co. YII., 509. 

Admission of evidence out of strict order is in discretion 
of court. Pittsburg, etc., R Co. v. Noll. VII., 524. 

A question will be excluded where it is not stated what it 
is proposed to elicit. Pittsburg, etc., E. Co. v. Noll. VIL, 
524. 

Proof of service of notice may be made without calling on 
party receiving notice to produce notice. Brentner v. 
Chicago, etc., R Co. VIL, 574. 

Where testimony objected to and ruled out is afterwards 
received, the error, if any, is without prejudice. Beed v. Chi- 
cago, etc., R Co. VIII., 780. 

Where deposition of witness to impeach his testimony is 
read, deposition being shown to witness: Held, no error. 
Johnson v. Chicago, etc., R Co. VIII., 206. 

Jury may disregard positive testimony if they are satisfied 
that it is erroneous, though not intentionally false. Marcott 
V. M., H. & 0. R. Co. VIIL, 306. 

Admission of evidence foreign to issue constitutes error. 
Ohio & M, Packet Co. v. McCool. VIII., 390. 

When witness- may refresh his memory by turning to bill 
of particulars. Houston, etc., B. R Co. v. Burke. IX., 59. 

Jury can only find for party on preponderance of evidence. 
They must judge what is the preponderance. Little Rock, 
etc., R Co. V. Perry. IX., 610. 

Where there is any evidence pertinent to the issue, the 
question is one for the jury. Little Bock, etc., R R Co. v. 
Perry. IX., 610. 

It is for the court to determine whether evidence is relevant 
to issue, but for the jury to say how it conduces- to prove the 
issue. Little Bock, eta, B. Co. v. Perry. IX., 610. 

Power of court to limit number of witnesses to prove a 
given point Everett v. Union Paa R Co, X. 203. 
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Evidence— Continued. 

Limiting number of witnesses to testify on each side is 
error. Everett v. Union Pac. R Co. X., 203. 

Where testimony not objected to at first when introduced, 
no error lies on objections to same testimony after introduced. 
Republican V. B. Co. v. Hayes. X., 217. ' 

How 'far court may instruct witness as to proper mode of 
answering question. Britton v. Des Moines, etc., R Co. X., 
412. 

When not relevant to issue, not considered. Bait & Ohio 
R Co. V. P., W. & K. Co. X,, 444. 

In eminent domain cases court has large discretion as to 
admission or rejection of evidence. Detroit, W. J. & T. Ry. 
Co. V. Crane. X., 502. 

Records. 

Minute-book containing resolutions authorizing issue of 
preferred stock admissible to explain terms of issue. Board- 
man v. L. S. & M. S. Ry, Co. IV., 265. 

Entries in company's books as to fire caused by engine is 
not admissible. Pittsburg, etc., R Co. v. Noll. VIL, 524. 

Other Matters. 

In tracing title to land owned by railroad company, articles 
of association and consolidation are admissible. Jefferson- 
ville, etc., R. Co. v. Oyler. V., 397. 

Writing from proper custody and more than thirty years 
old proves itself. Jeffersonville, etc., R Co. v. Oyler. V., 397. 

Proof of character of personal injuries admitted in evidence. 
As to withdrawal of evidence from jury. Delie v. Chicago, 
& N. W. R Co. v., 464. 

In action for injury by street car, photograph of another car 
inadmissible unless there is evidence to show that cars were 
alike. People's Pass R -Co. v. Green. VI., 168. 

In action for injury, cries of sufferer after injury admis* 
siblo as part of res gest». Houston & T. C. R. Co. v. Shafer. 
VI., 421. 

Where aim is to show condition of lights at crossing, evi- 
dence as to condition of lights after accident is iuadmissiblCj 
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Evidence — Continued. 

unless shown to have remained the same. Houston & T. 0. 

R Oo. v. Waller. VIII., 431. 

In action for injury, evidence of accidents of similar nature 
at same point to other parties is not admissible. Hudson v. 
Chicago & N. B. Co. VIII., 464. 

Eyidence that road was repaired at point after accident is 
inadmissible. Id. 

Circumstances held to show identity of conyersation par- 
ticulars of which were denied by impeaching witness. Eyans* 
ville, etc., B. R. Co. v. Montgomery. IX., 196. 

Where suit is on. aggregate account filed as exhibit, plain- 
tiff may prove items. Little Bock, etc., B. Co. v. Periy. IX., 
610. 

When plaintiff in action to recover damages for injuries 
may be obliged to submit his person to an expert. A., T. & 
S. F. R Ccv.Thul. X., 783. 

Sxeeution. 

See FOBEOLOCUBE. 

As to sale of franchises of corporation. Bogan f;. Aiken, 
IX., 201. 

Where parties bought a railroad at an execution sale and 
formed a new company, they were not liable for running of 
road in the interim without direct evidence that they were in 
possession. Pittsbuig, etc., B. R Oo. v. Fierst. IX., 437. 

Land of foreign railroad corporation not chartered in a 
State is regarded as simple realty when levied on, but no order 
will be made affecting interest of domestic railroad corpora- 
tion not a party. Chapman v. Pittsburg, etc., R Oo. IX., 
484. 

Sxecntort. 

See Adhinistbatobs aisd Ezbcutobs. 

Szemptioiui 

See Taxes. 
Of rolling stock and railway plant remains, though road 
closed to traffic Midland W. Oo. v. Potteries, etc., R Go. 
L, 619. 
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Sxemptiont— Cim^tni^. 

' When law not held to extend to another State where gar- 
nishee process is instituted. Eichelbnrger v. Pittsburg, eta, 
E. JL Oo. IX, 158. 

Szpert. 

See Eyidbkcb. 

May testify as to embankments^ etc., though knowledge 
derived from books. Central B. Go. v. Mitchell. I., 145. 

Evidence of, admissible to show what are approaches to 
bridge. Union Pac. B. E. Oo. v. Clopper. II., 649. 

May be called to give opinion on hypothetical question 
framed on facts of case at issue. New York, etc., £. Oo. v. 
Daugherty. TL, 139. 

In matters not partaking of science, as rules of company, 
opinions of witnesses, though experts, are inadmissible. 
Penna. Goal Go. v. Oonkn. YL, 243. 

Physician may testify as to injury both from examination 
and statement by party of his present feelings. He cannot 
testify, however, as to cause of injury from statements made 
by injured party and third persons. Atchison, etc., B. Go. 
V. Frazier. VIIL, 72. 

When plaintiff in action to recover damages for injuries 
may be obliged to submit his person to experts. A., T. & S. 
P. R R Go. V. ThuL X., 788. 

Ezplosion of Boiler. 
See Fuller t^. Jewett. I., 109. 
Murphy v. Boston & Albany R R Oo. VIIL, 610. 

Bzpulsion. 

See Pa^seis^gebs; Tbespassebs. 

Express Company. 

See Oarbiers. 

Not included in Texas statute fixing rates of freight. Texas 
Ex. Go. V. Texas, etc., R Go. I., 617. 

R&ilroad companies cannot cany on an express business. 
Will be enjoined from charging one express company more 
than another. Southern Express Oo. f;. Memphis, etc, R Oo. 
XL, 639. 
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Extra Terminal Liability. 

See Baogagb; Oabbisbs; dysnsTBcnsQ Lnras. 

rarm Grofdnga 

See CaossnrGs; Eukevt Doxaik. 

Fellow Servanta 

See SsBVAKTS. 

Verne Covert 

See Mabbied Woxbk. 

Venee. 

See Animals. 

In action for injuries resulting from defect of fence, where 
no actual notice is shown to defendant^ plaintiff may show 
long continuance of defect to proye notice. Jones v. C. & N. 
W. B. Co. L, 61. 

Proviso in Gal. Act of May 20, 1861, § 30> that company 
need not fence sides of road does not exempt company from 
liability for animals killed in unfenced places. Fontaine v. 
South Pac. R Oo. L, 159. 

Liability in Penna for cattle killed at unfenced parbr of 
road. D. & A. B. £. Go. v. Mead. L, 166. 

Fence laws in Tenn. do not apply to railroad companies. 
Nor is there any common-Iaw obligation on their part to fence. 
Ward V. Paducah, etc., B. Go. I., 620. 

Agreement of railroad company with land-owner held not 
to exempt from statutory duty to fence. Gorry v. Ot Western 
R.Go. n., 612. 

Place of entry of animal on track determines liability of 
company. Jeffersonyille, etc., B. B. Oo. v, Lyon. XL, 648. 

In action for killing of animal through defect in fence, it 
is matter of defence that no obligation to fence at that point 
Jeffersonville, eta, B. R Go. v. Lyon. IL, 648. 

What allegation sufficient to warrant court in finding that 
fence was not sufficient at point where animal for whose death 
action is brought strayed on track. Kansas Oity, etc, B. 
Go. t^. Neville. II., 648. 
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Fence — Continued. 

Company not liable for killing stock coming through gate 
left open by another's fault Harrington v. Chicago, eta, B. 
E. Co. n., 661. 

Where stock of stranger killed coming across lands of ad- 
joining proprietor upon track through open gate where fence, 
plaintiff cannot recover double damages unless he shows land 
of adjoining proprietor not fenced. Harrington v. Chicago, 
etc., R. R Co. IL, 651. 

Where track unfenced, and owner had picketed animal who 
was injured, held that company was liable. Kansas Pac. S. 
R Co. V. Wiggins. IL, 651. 

Where land-owner satisfied with form of gate, no one else 
can complain. Harrington v. Chicago, etc., R R Co. U., 
652. 

Regulations as to, apply in Michigan north of Saginaw 
River, but without penalty. Maroott v. Marq., H. & O. R. Co. 
IV., 548. 

Companies in Nebraska bound to fence roads against stock 
wandering at large, and liable for failure to do so. Fremont, 
etc, R Co. V. Lamb. V., 347. 

A railroad is bound to fence against stock on the highway. 
Evansville, etc., R R Co. v. Barbee. YL, 580. 

Where the owner of land adjoining a railway, under an 
agreement with the company, erected a fence along the line, 
and took upon himself to maintain it, held, that as between 
such owner, and those holding under him with knowledge, 
the duty of maintaining and repairing the fence did not rest 
on the company. St. Louis, etc., R R Co. v. Washburn. 
VL, 610. 

Instructions in regard to duty to fence held proper. Eey- 
ser V. Kansas City R Co. VL, 581. 

A railroad is not obliged at common law to fence. If 
obliged to do so by statute, it cannot recover cost from abut- 
ting landrowners. Boston A? A. R Co. v. Briggs. VII., 541. 

Railroad company not entitled to compensation for making 
cattle-guards. Lake Shore & M. S. R Co. v. Sharpe. VIL, * 
543. 

. Company need not fence station and approaches. Chicago, 
eta, R. Co. v. Campbell. VIL, 545. 
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Fence— Cim^intf«(2. 

What are suitable cattle*gnards. St. Louis^ etc., B. Go. v. 
Edwarda. VII., 647. 

Daty of company to erect fence is absolute. Oontributory 
negligence in turning cattle into unfenced meadow is imma- 
terial. Mead i;. Burlington, etc., B. Go. VII., 550. 

Where cattle got on track and were killed, but it did not 
appear that it was in consequence of failure to build fence 
or that they got on track at point where company was bound 
to fence, the company is not liable. Glardy t;. St Louis, 
etc., R Go. Vn., 655. 

Obligation as to keeping fences in repair. Glardy v. St. 
Louis, etc., B. Go. VIL, 565. 

Owner of land may erect fence on one side of road and re- 
cover amount from company. Fletcher v. St. Louis, etc., B. 
Go. VIL, 556. 

Where cattle stray on track at point where there ought to 
be a fence and are killed where there is no such obligation, the 
company is liable. Snider v. St Louis, etc., B. Go. VII., 
558. 

Company must fence uninclosed lands, whether prairie or 
timber. Snider v. St Louis, etc., R Go. VIL, 558. Bazer 
V. St Louis, etc., R Go. VIL, 662. 

Abutting land-owner not bound to notify company of de- 
fect in fence. Dunn v. Ghicago, etc., R Go. VIL, 673. 

Where eyidence is conflicting as to condition of fence, que»- 
tion is for jury. Brentner v. Ghicago, etc., B. Go. VIL, 
574. 

Evidence as to character of fence must be confined to at or 
about time of the injury. Brentner v. Ghicago, etc., R Go; 
VIL, 674. 

Where servant knowing of want of fences is injured in col- 
lision produced by that cause, he cannot recover. Sweeney 
V. Gentral Pacific R Go. VIIL, 161. 

Where statute does not require fence, a charge that if fence 
would have prevented the accident it was negligent not to 
have it, is all that can be asked. Marcott v. M., H. & 0. R 
Go. VIIL, 306. 

Fencing statutes held inapplicable to case of infant straying 
on track. Fitzgerald v. St Paul, etc., R Go. VIII., 310. . 
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lanoo— Cim^inuMf. 

Company not bonnd to f enoe road until six months after its 
completion. St Louis, etc., B. Go. v. £irby. X., 214. 

Expense of making additional fences when necessary, shonld 
be indaded in damages to be awaided for land. New York, 
etc., B. Oo. V. Stanley. X., 345. 

When in consequence of taking of part of land, owner has 
to build a new fence, this is an element of damage. Leayen* 
worth, etc., B. Oo. v. PauL X., 490. 

ferry. 

CoYcnant as to ferrying does not run with the land. Wig- 
gins Ferry Oo. v. Chicago & A. B. Oo. Y., 1, 

nres. 

Gbxtebal Pbikoiplbs. 

Duty of Gompakt. 

Duty of LAKD-owiniB. 

Eyidbkob. 

Plbadikg akd Pbaotiob. 

Gabbibbs. 

Wabbhoitsbhbv. 

Obkxbal Pbikciplbs. 

As to destruction of property by fire, occasioned by sparks 
from the locomotive, see Kansas, etc., B. B. Oo. r. Owen, 
611; Loring a Worcester, etc., B. B. Oo. 611; Simpson v. 
East Tennessee, etc., B. R. Oo. 611. By a lamp left in a 
freight-house, Wood v. Ohicago, etc., B. B. Oo. VL, 612. 

Where fire was occasioned by sparks trcm engine on plain- 
tiff's land at his request, the company is not liable, though en- 
gine was defective and company had been asked to repair it. 
Marquette, etc., B. Oo, t;. Spear. VII., 486. 

Persons authorizing use of looomotiye on premises have no 
right of action for fire caused by sparks therefrom. Spear v. 
Marquette, etc, R B. Oo. VIII., 723. 

Dtmr OF OoMPAinr. 

Where fire alleged to have been caused by negligence of 
company, undue speed is no eridenee of negligence. Brusberg 
9. Milwaukee, L. S. & W. B. Oo. II., 264. 
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Pires — Continued. 

Company only It^onnd to take reasonable precautions against^ 
fire, Phila. & Beading E. Co. v. Schnltz. II., 271. 

Company bound to use best meolianical appliances and 
devices to prevent escape of sparks^ Brighthope B. Oa v. 
Eogers. VIIL, 710. 

Company is bound to keep road and right of way clear of 
accumulations of combustible materials. Brighthope B. Co. 
V. Bogers. VIIL, 710. 

It is for juiy to say whether accumulation of dry stuff on 
right of way is not negligent. Bichmond &; D. R Co. v. 
Medley. VII., 493. 

It cannot be said as matter of law that company is not bound 
to cut prairie gpass on either side of road. Sibelrud i;. Min- 
neapolis, etc., R Co. VII., 499. 

When spark-arrester considered defective. Duty of the 
company in regard to. Nashville &; C. R Co. v. Tyne. VI t., 
515. 

Company bound in dry seasons to take extra precautions 
i^inst fire. Pittsbui^, etc., B. Co. t^. Koel. VTl., 524. 

Jury may consider whether servants were negligent in fail- 
ing to report defective screens. Pittsburg, etc., R Co. t;. 
Nod. VIL, 524. 

Duty OF Laotj-owkeb. 

Not contributory negligence for land-owner to allow rubbish 
to accumulate on roadside. Phila. &; R R Co. v. Schultz. 
XL, 271. 

Where fire is occasioned by burning of grass by company 
on right of way, plaintiff not held bound to provide against 
the negligence of the company. Lindsay t^. Winona, etc., R 
Co. VIL, 488. 

Owners of adjoining lands not bound to remove combusti- 
ble materials therefrom. Bichmond, etc, R Co. v. Medley. 
VIL, 493. 

Failure of party to plough round stacks to prevent fire not 
contributory negligence per se. Earson v. Milwaukee, eta, 
R Co. VIL, 501. 

Sowing wheat on right of way and failure to remove stubble 
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Fires — Continued. 

not contributory negligence per se. Slossen v. Burlington^ 

etc., R. Co. VIL, 509. 

Piling of wood along line of road with consent of defendant 
is not contributory negligence. Pittsburg, etc., E. Co. v. 
Noel. VIL, 624. 

Where fire communicated from defendant's right of way, 
it is not sufficient answer that plaintiff allowed combustible 
material to accumulate on his land. Pittsburg, etc., B. B. 
Co. V. Hixon. VIU., 717. 

EVIDENCB. 

Fact that on dry windy day fire discoyered near road shortly 
after passage of train is not evidence of negligence, where 
spark-arrester is shown to be good. Beading & Columbia B. 
Co. V. Latshaw. IL, 267. 

Where evidence is tbat engine had approved spark-arrester, 
but that numerous fires were before caused by same engine, 
question of negligence is for jury. Phila. & B. B. Co. v. 
Schultz. IL, 271. 

Fact that fire was communicated from engine to material 
on right of way and thence communicated to plaintiff's land, 
raises presumption of negligence. Sibelrud v. Minneapolis, 
etc., B. Co. VIL, 499. 

Where fire occurred a few minutes after engine passed: 
Held, that this created presumption of negligence which was 
not rebutted. Earson v. Milwaukee, etc., B. Co. VIL, 601. 

Where fire took place shortly after engine had passed, emit- 
ting large sparks: Held, question of negligence was for jury. 
Brusberg v, Milwaukee, etc., B. Co. VIL, 505. 

Evidence how fire emitted from engine in question com- 
pared with that emitted from other engines is admissible. 
Brusberg v. Milwaukee, etc., B. Co. VIL, 505. 

Fact that same engine on same trip caused several fires is 
evidence of negligence. Slossen v. Burlington, etc., B. Co. 
VIL, 509. 

Fact that same engine two weeks after fire emitted sparks 
at same point is admissible in evidence. Nashville & G. B. 
Co. V. Tyne. VIL, 515. 



Digitized by VjOOQ IC 



INDEX DIGEST TO CASES. 217 

Tirei^— Continued. 

Entries in defendant's books as to fire are not admissible. 
Pittsburg, eta, B. Co. v. NoeL VII., 624. 

Manner in which defendant's engines emitted fire shortly 
after fire in question may be shown. Pittsburg, etc., B. Go. 
. Noel. VII., 624. 

Particular engine from which fire escaped need not be 
shown. Pittsburg, etc., R Co. v. NoeL VII., 524 

In action for fire, it is admissible to show that the engine 
on other occasions emitted sparks. Brighthope B. Co. v. 
Bogers. VIIL, 710. 

Company may rebut presumption of negligence by showing 
that their engines were fitted with the best safeguards 
against fire. Pittsburg, etc., B. B. Go. i;. Hixon. VIIL, 
717. 

As to proof of damage. Pittsburg, etc., B. Go. t;. Hixon. 
VIIL, 717. 

Pleading and Practice. 

Where wood was piled by defendant's track and burned, 
complaint must allege that wood was placed on track by de- 
fendant's permission, and that fire was caused by negligence 
of defendant in running its train. Penna. Go. v. Qalentine. 
VIL, 517. 

Where allegation of negligence is in allowing infiammable 
material to accumulate, complaint must state when accumu- 
lation was allowed. Penna. Go. t;. Galentine. VIL, 517. 

What sufficient allegation of negligence in action for firing 
wood piled on track. Pittsburg, etc., R Co. v. Noll. VIL, 
524. 

Necessary allegations of complaint in action where fire has 
spread from roadway to plaintiff's land. Pittsburg, etc., B. 
RCo. V. Hixon. VIIL, 717. 

In action for destroying property by fire, allegation of own- 
ership is essential. St. Louis, etc., B. B. Co. v. Hecht. 
IX., 222. 

Cabbibbs. 

See that title. 

Company held liable for cotton on flat cars burned by neg- 
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'Eirw—'Caniinued. 

ligent escape of sparks, notwithstanding clause in bill of lad- 
ing limiting liability. New Orleans^ etc., B. B. Go. v. Faler 
&Co. IX., 90. 

Where company switch off burning car which sets fire to 
another's property, the company is liable if it has been guilty 
of any lack of care. SL Louis, etc., B. B. Co. v. Hecht. 
IX., 222. 

If in such case the owner and employes haying charge of 
the property refuse to save it, the company is not liable. 
Employes of the owner not haying pharge of the property are 
not bound to saye it Id. 

WABEHOUSBMEir. 

See that title. 

What sufficient eyidence of negligence on part of ware- 
houseman in causing fire by which goods in store are de- 
stroyed. Wilson t^. Southern Pac. B. B. Co. IX., 161. 

Fixtures. 

When ties are in place, owner cannot bring troyer therefor. 
Detroit, etc, B. B. Co. v. Busch. IX., 151. 

Flying Switch. 
Clark t;. Boston & A. B. B. Co. . X., 134 

Foredoiur^. 

See Cobporation; Mobtgaob. 

Bight to Pobeclose. 

Pabties. 

Pbacticb. 

Dbgreb. 

Sale. 

Pubchasebs-^Keobgakizatiok. 

Bight to Fobeolose. 

Bights of trustees for bondholders to foreclose mortgage for 
non-payment of interest. Mode of proceeding. Form of de- 
cree. Chicago, etc.,B. Co. v. Fosiick. VII., 427. 

Where nothing to show that coupons on which interest was 
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due had not been funded, a foreclosure caanot be decreed. 
Chicago, etc., B. Co. v. Fosdick. VII., 427. 

Terms of, hM to authorize trustees to foreclose and take 
possession, although not requested to by one half in amount 
of bondholders. Fire Ins. Co. f;. Salisbury. IV., 480. 

When one sixth of bondholders may bring bill to compel 
trustees under mortgage to foreclose and take possession. 
Fire Ins. Co. v. Salisbury. IV., 480. 

Fact that there will be litigation to discover property mort- 
gaged and great burden and personal liability for injuries 
done and debts incurred, will not excuse mortgage bondhold- 
ers from foreclosing and taking possession. Fire Ins. Co. «. 
Salisbury. IV., 480. 

Pabtixs. 

In a suit on bonds secured in part by a second mortgage, 
the trustees of the second mortgage are necessary parties. 
Where a State statute provides for the functions of trustees, 
mortgages executed under the laws of the State need not ex- 
pressly provide therefor. Mercantile T. Co. v. Portland, etc., , 
B. R Co. VI., 614. 

On foreclosure of first mortgage, second mortgagees not 
necessary parties. Fire Ins. Co. v. Salisbury. IV., 480. 

Where bill to foreclose brought by some bondholders, others 
may join as parties plaintiff. Fire Ins. Co. t;. Salisbury. IV., 
480. 

Peacticb. 

Order of Circuit Court as to taxes made in foreclosure suit 
is binding. Savannah v. Jesap. IX., 573. 

Where in foreclosure proceedings the number of bonds al- 
leged to be outstanding is less than the number found by the 
referee, a bondholder cannot complain. Peck v. N. Y. & 
N. J. R. Co. VII., 422. 

Validity of foreclosure proceedings depends solely on status 
of affairs when proceedings are instituted. Chici^o, etc., 
R Co. V. Fosdick. VII., 427. 

Foreclosure decree must state breach and amount actually 
due. Chicago, etc., R Co. v. Fosdick. VII., 427. 
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Foreolofore— Continued. 

As to notice of foreclosure. Hoddert^. Ey.^ etc., B. B. Ca 
IL, 640. 

Clause held to make written demand for interest in arrear 
a necessary condition precedent to foreclosure. Chicago, etc., 

B. Co. V. Fosdick. VII., 427. 

Question of adverse title not litigated in foreclosure pro- 
ceedings. Farmer's L. & T. Co. t;. Green. I., 620. 

Decree. 

Becital in decree of foreclosure finding mortgage prior lien 
does not make decree erroneous, as finding mere question of 
law. Binkert v. Wabash By. Co. V., 113. 

Effect of decree in foreclosure proceedings establishing pri- 
ority of mortgage to mechanic's liens. Woods v. Pittsburg, 

C. & St. L. B. Co. III., 526. 

As to construction and terms of decree of foreclosure. 
Farmer's L. & T. Co. v. Green. I., 620. 

As to requisites of bill of review of foreclosure decree. 
Farmer's L. & T. Co. v. Green. L, 621. 

Sale. 

When discretionary power of General Term of N. T. Su- 
preme Court to grant a stay of a foreclosure sale cannot be 
appealed from. Syracuse S. B. r. Syracuse, C. & N. R B. 
Co. IX., 685. 

Where property and franchises mortgaged as a whole, they 
should be sold as a whole without right of redemption. 
Peoria & S. B. Co. v. Thompson. VII., 101. 

When discretion of court refusing to set aside foreclosure 
sale for irregularity will not be reviewed. Peck v, N. Y. & 
N. J. RCo. VII., 422. 

The sale in foreclosure proceeding should be of the real 
estate, franchises, and personalty without right of redemp- 
tion. Hammock v. Farmer's L. & T. Co. VII., 465. 

When stockholders cannot object to executed sale. Pacific 
B. Co. V. Mo. Pac. R R Co. VI., 621. 

Bight of trustee for bondholders to bid at judicial sale in 
foreclosure proceedings. James v. Cowing. II., 336. 
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Method of Belling property of consolidated company under 
mortgage of separate roads. Gibert v. W. C.^ etc., B. Go. 
L, 473, 

Pfbchasebs at Porbclobubb Salb. 
See CoRPOBATiox. Reoeganizatiokt. 

How far agreement of bondholders to reorganize can b^ 
considered in bill to review foreclosure proceedings. Farmer's 
L. & T. Co. V. Green. I., 620. 

When purchaser at foreclosure sale takes subject to liabil- 
ities incurred by receiyer. Tanner's L. & T. Co. t;. C. K R 
Co. I., 630. 

Where title derived from foreclosure under mortgage 
deemed valid. Boston & P. B. K. Co. v. N. Y. & N. E. E. 
B. Co. II., 300. 

Where provision in, authorizing trustees to take possession 
of property and form new corpoi*ation, apportionment of 
shares in new corporation decided. Child v. N. Y. & N. E. 
E. B. Co. II., 329. 

Where upon buying in at foreclosure sale trustee is bound 
to form new organization and sells property to another cor- 
poration, said corporation cannot be deemed the new organi- 
zation, though majority of bondholders have gone into it. 
James v. Cowing. II., 336. 

Where trustee buys in at foreclosure sale and has power to 
organize new corporation, cannot sell the property on request 
of majority of bondholders. James v. Cowing. II., 336. 

Foreclosure of mortgage securing creditors and purchase of 
road by trustees does not vest in latter right to county-aid 
bonds. Morgan Co. v. Allen. III., 92. 

A purchaser of franchises and property at foreclosure sale 
is not bound by any contract of former company except such 
as is a lien. Menasha v. Milwaukee, etc., E. Co. Y., 300. 

Bights of creditors in reorganization. Washington City B. 
B. Co. V. Sou. Mem. B. B. Co. VI., 603. Hancock v. To- 
ledo, etc., B. Co. VI., 616. 

Common-law action of debt cannot be maintained against 
those who have become purchasers of railroad at foreclosure 
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'Fottclosan^Continued. 

sale, to recover debt of the oorperatioiL Cook t^. Detroit, 

etc., B. R. Co. IX., 443. 

Under the law of Michigan the purchasen of a railroad at 
foreclosure sale may exercise charter privileges and be free 
from liability for debts included in forecloenre. Cook v. De- 
troit, etc., E. B. Co. IX., 443. 

Power of purchaser at foreclosure sale under New York law 
to transfer property bought to existing corporation. People 
9. Brooklyn, etc., B. Co. IX., 454. 

Purchasing company need not file any map of line. Id. 

One of largest bondholders in a railroad ?teld bound under 
circumstances by a plan for reorganization of company after 
foreclosure sale. Matthews v. Murchison et aL IX., 69% 

Foreign Corporations 

See CoBPOEiLTiOKs; Taxbs. 

Forfbitiire. 

See Chabteb. 

When franchise is not fbrf eited by failure to begin work 
within time specified. Omnibus B. Co. v. Baldwin. I., 
316. 

Practical forfeiture of charter not effected by injunction. 
Hess V. Bait, ft H. B. B. Co. IV., 201. 

State may waive forfeiture of charter. When it will do so. 
Central ft Georgetown B. B. Co. v. People. IX., 546. 

State only can take advantage of incapacity of railroad cor- 
poration under its charter to purchase and hold stock of an- 
other corporation. Matthews v. Murchison et al. IX., 693. 

Statute construed to waive right of forfeiture of land grant 
for failure to build road. St. Louis, etc., B. Co. v. KcQee. 
X., 649. 

Forfeiture of conditions of land grant cannot be taken ad- 
vantage of by third party. Van Wyck v. Enevals. X., 664. 

Grant of land construed to be absolute, so that no title 
would revert to the grantor unless he enforced the forfeiture. 
Northern Pac. R B. Co. v. Peronto. X., 670. 
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Fraud. 

See Oabbibb; Ovficbrb. 

Ab to contracts tainted by. See Wardell v. TJ. P. B. B. Co. 
L, 427. 

When act of bondholders as to foreclosare of mortgage is 
not a fraud. Farmer's L. & T. Co. v. Green. I., 620. 

What not evidence of, in regard to procurement of lease 
of road. Boston & P. B. Co. v. N. Y. & N. E. B. Co. II., 
300. V 

Effect of fraud on State bonds issued in ai^ of railroads. 
Bailroad Cos. v. Schutte. III., 1. 

Mere declarations or representations* made at time of con- 
tract are not part thereof, and do not furnish ground for alle* 
gation of fraud. Wooters v. Int. ft Gt. N. B. B. Co. IV., 
100. 

When organization of road not with fraudulent purpose, 
and track may therefore be built. Menasha t;. Milwaukee ft 
N. B. Co. v., 300. 

On sale of chattel, how far delivery must be made and how 
far retention is a badge of fraud. Little Bock, etc., B. Co. 
V. Page. VII., 36. 

Where fraudulent concealment by shipper relieves carrier 
from liability. Houston, etc., B. B. Co. v. 'Burke. IX., 59. 

When release of claim deemed to have been procured by 
fraud. Bussian p. Milwaukee, etc., B. Co. X., 716. 

VxBxuiBf Statute o£ 

A verbal promise by corporation to pay debt contracted by 
other parties prior to incorporation is void. Little Book, etc., 
B. Co. v. Perry. IX., 610. 

Free Passes 

See Passbngbbs. 

Freight 

See OABRiEBa. 

Frightened Hones. 

See HoBBiB. 
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I^0S» Iiuiiries from Defective. 
Edens t;. Hannibal & St. Joe B. B. Co. Y.^ 459. 
Lake Shore & M. S. B. Go. v. McGormick. Y., 474. 
McOinnis v. Canada S. Bridge Co. YIII., 135. 

Oamiflliment 

See Attachment. 

OifL 

Bequisites of a valid and execnted gift of stock. Jackson 
V. Twenty-third St. Bailway. IX., 648. 

Oin Pole, Iiguriei Gamed by. 
See Hoaser i^. Chicago, B. I. & P. B. Co. YIII., 600. 

Ood, Act o£ 

See Act of Ood. 

Grade, Injiiries canied by Steep. 
See Smith v. Atchison, T. & Santa F6 B. Co. lY., 654. 
Atchison, T. & S. P. B. Co. v. Smith. YIII., 327. 

Onarantee. 

Where principal debtor on bond has indemnified guarantor 
by mortgage, cannot defend on ground of invalidity of guar- 
antee. M. & A. B. R Co. i;. Oa. B. B. Co. L, 378. 

Agreement of one company to guarantee dividends of 
another not interfered with. Flagg t;. Manhattan B. Co. lY., 
140. 

Hand Cars. 
See Union Trust Co. r. Thomason. Y., 689. 
Central B. Co. t;. Eenney. YIII., 155. 
Pool V. Chicago, M. & St. P. B. Co. YIII., 360. 
Pittsburg, C. & St. L. B. Co. v. Spanier. YIII., 468. 

Hatch Holea^ Xiguries caused by. 
See Bennett v. Louisville & N. B. Co. L, 71* 

Highways. 

Bee Streets. 
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Holei in Track. 

See Porter v. Hannibal & St. Joe B. R. Go. U., 44. 
Phila. & B. B. Go. v. Schortle. II., 158. 
Batterson v. Chicago & Orand T. B. Go. YIII., 123. 
Baird v. Ghicago, B. I. & P. B. Go. VIII., 128. 

Homestead. 

When homesteader with patent has title superior to land 
grant of float. Kansas Pac. B. Go. v. Danmayer. Y., 417. 

Where homestead is abandoned, although entry is not can- 
celled, subsequent land grant gives superior title. Elmslie t;. 
Young, v., 422. 

When homesteader on lieu lands acquires title superior to 
that Tested by land grant. Missouri, etc., B. Go. t;. Noyes. 
v., 440. 

Widow is entitled to possession of homestead and may bring 
trespass. Little Bock, etc., B. Go. v. Dyer. X., 33. 

Homesteader may between making entry and perfecting his 
title unite with partner, build a mill, and share with said 
partner profits of said mill. Hot Springs B. Go. v. Tyler. 
X., 145. 

Partners in mill on unperf ected homestead of one of them 
may haye action against railroad company for obstructing 
mill-race in construction of its roadbed. Hot Springs B. B. 
Go. V. Tyler. X.; 146. 

When title under land grant reverts so as to cut out home- 
stead claim. B. & M. B. B. Go. v. Lawson. X., 548. 

When claim of railway company under land grant cuts out 
claim under the pre-emption law. Winona & St. P. B. Go. 
V. Bandall. X., 558. 

When location of route fixes title to land grant so as to cut 
out subsequent pre-emption claimants. What constitutes such 
location. Van Wyck v. Knevals. X., 664. 

Land grant construed to withdraw lands from. homestead 
entry. Amendatory act construed to be confirmatory only, 
not to vest rights. Baltimore, etc., B. B. Go. t;. Lawson. 
X., 656. 

When pre-emptor postponed to land grant. What actual 
notice to him of location of road. Northern Pac. B. B. Go. 
tf. Peronto. X., 676. 
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Honei^ Frightened. 
See Wasmer r. D., L. ft W. B. R Co. I., 12af 
Billman v. Ind., Cinn. & Lat R R Oa VI., 41. 
Loaisville & N. R R Go. r. Schmidt VIU., 248. 
Strong V. PlacerviUe R R Oo. VIH., 273. 
Myers v. Richmond & D. R Go. VIIL, 293. 
Bupsian v. Milwaukee R R Go. X., 716. 

Eonei^ Tidons. 
See Oreen ft GoatesSts. Pass. By. Go. v. Bresmor. IV., 647. 

Indictment 

See GniKiErAL Law. 

Indictment will not lie in Mass. for killing one not a pas- 
senger. Oomm. V. B. ft M. R Go. I., 457. 

Will lie for obstructing a turnpike road. Korthem Gen- 
tral Ey. Go. v. Gomm. V., 318. 

When offence of obstructing a pnbUc road is complete in 
itself. Ginn. South. R Go. t;. Gomm. VIL, 91. 

Provision of statute rendering a company liable to indict- 
ment where bell or whistle is not sounded in approaching 
crossing and injury occurs in consequence, iq^lies whether 
death ensues or not Gomm. v. Boston ft Me. R R Go. 
VIIL, 297. 

To support indictment for negligently causing death at 
crossing it must appear either that the company has been 
negligent or that its servants have been grossly n^ligent 
Gomm. V. Boston ft Me. R R Go. VIII., 297. 

Gorporation may be indicted for mdntaining public nuis- 
ance created prior to act authorizing indictment State v. 
Louisville, eta, R Go. X., 286. 

Gorporation may be indicted for failing to keep crossing in 
repair. Paducah, etc., R Oo. v. Gommonwealth. X., 318. 

Sentence can only punish for offence committed. It cain- 
not enforce performance of duty. Pittsburg, etc., R Go. t;. 
Gommonwealth. X., 321. 

Lies against Tailroad company for failuie to keep cmssing 
in repair. Pittsburgh, etc., R Go. t;. Gommonwealth. X. 
321. 
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Infiuita 

See OHZLDBB27. 

LguLotioxu 

To Bbstbaik Takteto of Lijn>. 

Stbbjbts. 

Taxes. 

Oil Pifbs. 

BiGhHT of Wat. 

Othbr Oases. 

Pbelimixabt iKJUNono:^ 

PsAcnox. 

To BBBTBAnr TAKure OF Lxjsm. 
See EMitirEiirr Dokaut. 

WiU lie te pceiraat taking ol land withoat payment of 
damages in advance. Northern Pac. R Oo« v. B. & M. B. 
& Gow I., & 

Will not issue to restmin one raOroad from bnilcfog on 
rqiit0 abandoned I7 anoikfflr. Trqy & B. B. & Co. 1^. Boston^ 
et^^ R 00. Vn., 4(K 

Will issue to prevent erection of elevated road without com- 
pensation to abutting property-owi^^rs^ after lapse of reason- 
able time to agree with said owners. Story t^. N. Y. K B. 
Op. YIL,Mfi. 

Where judgment in ejectment is obtumed against a raihoad 
ccM^^any taking liupd wiUiop^ SAaking or tendedug eompen- 
satidUy execution will be enjoined ui^til the rajlroad oompeiity 
tat^ proper steps to ponAwn the Iwd* Bittsbiu«> eto.> 
B. Oo. t^. iSruoe. X*, 1. 

T^ill lie to lestipin railroad canqiaiiy fcras enterii^ (m l$nd 
until it ha^ pjaid the award ci d^m^ig^s. Pimnuck v. Ooonoil 
BlufEs, etc, B. Oo. X., 106. 

;i^^.tbj»t pi^QP^Aff tp Qond^inA lundu m in^ttfcnted and 
prq^eouted by lessei^ of road iff ni> gsoimd fgc injiowtioii. 
OottflphjalljK V. U^Qobi & N, W* 1^ Po. X, U9^ 

Where company is alleged not to have (^UMrt^i; powey to take 
la^ l^y condew^ipn, ohjectioik «}ipuliql bc^ miijlo Uk oonfitf- 
nu^^ion pf inqfusition. lojnnption ^W no^ V^ 0. &: P. B. 
Oo. and B. & 0. Bi Oo. t^. Penna. B. Oo. i^ l(d. X., SftU 
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Lguiotioii— Continued. 

Will lie to prevent use of land ontil assessed damages are 
paid by corporation porohasing the right from insolyent cor- 
poration originally condemning land. Oammage v. Ga. 
Southern R R Go. X., 371. 

Lies to preyent occupancy of land until damages are paid, 
eyen pending appeal from award of board of assessors under 
charter. Chambers v. Oincinnati, etc., R Oo. X», 376. 

Stbexts. 
See that tttte. 

Courts may restrain placing of obstruction on public high- 
ways. Metropolitan City R Co. v. Chicago. II., 291. 

May issue to restrain company from obstructing highway. 
On what terms it may be dissolyed. State v. Dayton, etc., 
R Co. v., 312. 

When granted to prevent laying railroad on street Scioto 
Valley R Co. v. Lawrence. VII., 93. 

Any person whose property is affected may enjoin carrying 
out of void ordinance. City of Baltimore v. Scharf. X, 
241. 

Taxes. 

When may issue to restrain collection of tax. Union Tniat 
Co. V. Weber. IIL, 583. 

May issue to restrain collection of taxes for void municipal 
bonds. Welch v. Post. V., 158. 

When not issued to restrain collection of tax. Archer v. 
Terre Haute, etc., R Co. VIL, 249. 

Injunction may issue against taxes levied by District of 
Columbia. Alexandria C. R & B. Co. v. District of Colum- 
bia. VIL, 326. 

Accidental omissions from property roll or omissions under 
impression that property is not taxable, not ground for in- 
junction to restrain collection. Burlington, etc., R Co. v. 
Sabine Co. VII., 347. 

Will issue against collector to restrain collection of taxes in 
violation of contract with county. Si Louis, etc., R Co. v. 
Anthony. VII., 366. 
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On. Pipx. 

To restrain laying of oil pipe in riyer refused where pipe 
already laid. United N. J. B. & 0. Go. v. Standard Oil Go* 
L, 83. 

To restrain laying of oil pipe by a railroad bridge refnsM, 
no irreparable injury being shown. Gentral B. Go. of N. J. 
V. Standard Oil Go. I., 36. 

BiOHT OF, Wat. 

Where company is in open and acknowledged possession of 
right of way^ may obtain injunction to prevent interference 
therewith. North Pac. B. Go. r. St. P., M. A; M. R Go. 
L, 12. 

Othbb Gases. 

Where application for rests on question of validity of act 
of legislature, yalidity will be presumed. Portland v. O. B. 
Go. I., 628. 

English railway commissioners cannot grant injunction to 
restrain company from making oyercharges. Gt. Western B. 
Go. t;. Gommissioners. II., 617. 

Allegation that defendant under judgment against com- 
plainant's grantor is about to take land into execution, no 
ground for injunction. Sheldon v. Stokes et al. II., 649. 

Will not be granted when would amount to forfeiture of 
charter. Hiss v. Bait & H. P. B. B. Go. IV., 201. 

Will issue at suit of stockholders to restrain parties from 
carrying into effect unauthorized agreement of partnership. 
Burke v. Goncord B. B. Gorp. VIIL, 562. 

Lessee of all public wharyes not entitled to injunction to 
restrain railroad company from use of its own wharf for yes- 
sels other than those doing business with the company. New 
Orleans, etc., B. B. Go. v. EUerman. IX., 144. 

When bill in equity by creditors of railroad company wil} 
not lie to restrain it from conducting its business and execut- 
ing a lease. Pond v. Framingham, etc., B. B. Go, IX., 551. 

Single stockholder may obtain injunction to preyent unlaw- 
ful purchase of bonds, stock, and equipment of riyal road. 
Elkins v. G. & A. B. B. Go. IX., 590. 
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Iignnetion — Continued. ' 

Bondholder cannot obtain injunction to restrain corpora- 
tion from sacrificing its interests to another, where company 
is solyent Matthews t;. Morchison et al. IX.^ 693. 

Injnnction constmed to restrain city only from interferiiq; 
forcibly with building of bridge, and not to prohibit obtaining 
of cross-injunction* Wise Oent. B. Oo. v. Smith. X., 364. 
Will not lie to enforce performance of stipulations in con- 
tracts made in consideration of other stipulations void as ultra 
yires. Marietta, etc., B. Co. v. West. Un. TeL Oo. X, 387. 

Pbelihinabt Ikjukotioks. 

Where court has refused preliminary injnnction and dis- 
charged ad-interim order staying defendants, order will not 
be continued on appeal. Oentnd B. Go. of N. J. v. Stand- 
ard Oil Oo. II., 286. 

A mere technical invasion of complainant's rights, not 
threatening serious injury, does not warrant preliminary in- 
junction. Wakeman v. N. Y., etc., B. Oo. X., 349. 

Where during construction, dispute arises as to location de- 
pending on parol eyidence, court will not grant preliminary 
injnnction but postpone determination until final hearing. 
Bainey v. Bait, ft Ohio B. Oo. X., 868. 

When Supreme Oourt on reyersing court below may grant 
temporary injunction. Wagner r. N. Y., 0. & St. L. & Oo. 
X., 380. 

PBi.OTIOE. 

Where equities of the bill not fully denied by answer, in- 
junction will not be dissolved. Northern Pac B. B. Oo. v. 
B. ft M. B. B. Go. I*, 8. 

Bond of indemnity sometimes substituted for. Northern 
Pac. B. B. Oo. V. St P., M. ft M. B. Oo. 1, 15. 

When appeal lies from. 0. ft W. I. B. Oo. v. Dunbar. 
L, 214. 

As to terms and modification of injnnction where great in- 
convenience involved.. Portland v. 0. B. Oo. I., 628. 

Under U. S. statutes corporation may be fined for breach 
of. U. S. V. Memphis, etc., B. Oo. I., 628. 

On appeal from a decree dissolving an injunction courts wiU 
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Iqjimetioxi — Continued. 

not order oondemnation jjroeeedings to be stayed where the 
grotmds of application jEore those that might be set up at law 
as defence to said proceedings. L* S* & M. S. B. Go. v. 0. 
& W. L B. Go. n., 438. 

Goort will not grant, when parties are not all before the 
I oonrt Where proceedings pending it one court of equity, 
another will not restrain them. Fayolle v. Texas ft Pac. 
B. B. Go. ni, 582. 

When granted and afterwards dissolyed, court will on appeU 
consider facts as of date when granted. Hiss v. Bait ft H. 
P. B. B. Go. IV., 201. 

Decree as against outside party not inyalid as to other 
parties. Binkert v. Wabash By. Co. V., 113. 

Will not issue to restrain laying of track on street under 
license from city. Truesdale v. Peoria G. S. Go. V., 248. 

May be issued oh terms. Gourt may proceed to assess dam- 
ages suffered from injunction. Discretion of lower court as to 
damages not reversed. Bussell v. St Paul ft P. R Go. YIL, 
453. 

Notice of injunction by telegraph is suflScient Gonse- 
quence of disobeyiug injunction. Gape May, etc., B. Go. v. 
Johnson et al. IX., 476. 

When delay in applying for injunction, authorizes refusal 
of same. 6ammage v. Ga. Southern B. Go. X., 371. 

Insanity. 

As to contracts of insane persons. George v. St L., L M. 
ft S. B. Go. I., 294. 

Insolvenoy. 

Where creditors have right to resort to county bonds for 
payment, foreclosure of mortgage securing creditors and pur- 
chase of road by trustees does not vest in latter a right to the 
bonds. Morgan Go. v. Allen. III., 92. 

Assets in case of insolvency are trust fund for creditors and 
cannot by surrender be diverted from creditors. Morgan Go. 
V. Allen, m., 92. 

Mode of enforcing personal liability of stockholders of in- 
solvent corporation. Brown v. Hitchcock. lY., 852. 
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Insolvenoy— Continued. 

Purchaser of undiyided interest in railroad under insolyent 
laws cannot compel partition. Pittsburgh etc., B. B. Go. if. 
Central Ohio, etc., B. R Go. IX., 535. 

Injunction will lie to prevent use of right of way until 
assessed damages are paid by corporation purchasing rights of 
original corporation condemning the land, at insolvent sale. 
Oammage v. Ga. Southern B. B. Go. X., 371. 

Iniuranoe. 

See Death. 

Where insurance company has paid loss, it has right of ac- 
tion against person causing fire. Swarthout v. G. & N. B. 
Go. L, 625. 

May join with owners in action against wrongdoer. Ibid. 

An insurance company paying a loss may recover from him 
whose negligence occasioned it. Brighthope B. Go. v. Bogers. 

vin., 710. 

Interest. 

Goupon bonds bear interest from time when payable. Gi- 
bert v. W. G., etc., B. Go. L, 473. 

When on appeal in condemnation proceedings damages are 
increased, interest may be added. Selma, B. & D. B. Go. v. 
Oammage. I., 41. 

Where provision for, is essential part of contract for issue 
of bonds. Galena & S. W. R Go, v. Barrett. IL, 520. 

Goupons on bonds bear interest from maturity. Walnut 
V. Wade. III., 36. 

When recoverable on dividends by holder of guaranteed 
stock. Boardman v. L. S. & M. S. By. Go. IV., 265. 

Liability for interest on deferred payment for land con- 
demned. In re Pigott, etc. YI., 608. 

Is not allowed on back taxes. Perry Go. v. Selma, etc., R 
Go. VII., 298. 

Is not recoverable in action for property destroyed by neg- 
ligence. Destager v. Hannibal, etc., R Go. VII., 492. 

Where statute directs interest on amount recovered to be 
added from time of death, statute in force when verdict ren- 
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Interest — Continued. 

dered fixes rate of interest. Salter v. XTtica & B. B. B. Go. 

Vin., 215. 

Interest runs on judgment from date of judgment^ not 
from date of yerdict. Fowler t;. Bait. & Ohio B. R Go. 
Vm., 480. 

Is not recoverable on unliquidated demands. . Texas^ etc.^ 
E. R. Co. V. Ferguson. IX., 396. 

Where landowner on appeal recoyers less in district court 
than original awards he is not entitled to interest on the 
money deposited by the company pending the appeal. Beisner 
V. Atchison Union D. & B. Go. X., 155. 

Bailroad company obtaining diminution of award on appeal 
is entitled to recoyer from party withdrawing the award, 
diminution with interest Watson v. Milwaukee, etc., B. Go. 
X., 168. 

Where award is increased on appeal, owner is entitled to 
interest on increase. Sioux City, etc., R Go. v. Brown. X., 
406. 

On appeal from condemnation proceedings, interest is gen- 
erally allowed from time of award. West v. Milwaukee, etc., 
B. Go. X., 416. 

Jaw Brace. 
Flannagan v. Ghicago & N. W. B. Go. II., 160. 

Joinder of Actions. 

See Pbaoticb. 

Joint Aetiona. 

See PBAcnoE. 

Joint Stock Company. 

Gitisenship of, in New York. Fargo v. LouisyiDe B. R 
Oa L, 618. 

Jurisdiction. 

See Ekikent Dokaik; Taxss. 

United States Courts. 

Bemoval op Gauses to XJ. S. Gourts. 

Particular State Gourts. 



Digitized by VjOOQ IC 



tt4 IKBBZ DIGBST TO OASSB. 

Jnrifdiction— CW^tnutfJ. 

ADMIBALTt. 

justigbs op thb pba.cb. 
Functions op Judobb. 
Pbactice. 
Ot&bb Mat^ebs. 

United Statbs Courts. 

Jnrifdiction in eqaity of XT. S. courts. North Pao. R. Go. 
V. St. P., M. & M. B. Co. I., 15. 

Of United States courts extends to right of action for dea& 
giyen by State statute. Holmes v. Oregon^ ete.^ B. Go. I., 
623. 

Where U. S. courts hare jurisdiction on ground that parties 
sere citizens of different States. Walsh v. Memphis R Go. 
I., 628. 

Powers of United States District Courts as to compensation 
for use of bridge. Ganada S. B. Go. v. Int. Bridge Go. II., 
636. 

Endorsement of note to citizen of another State Tests no 
jurisdiction in U. S. courts in suit on note. Goe v. Cayuga 
Lake B. Go. II., 645. 

United States court has jurisdiction to determine whether 
amendment to State constitution impairs obligation of a con- 
tract State V. Dallas Go. Gt. UL, 128. 

United States Circuit Gourt has jurisdiction in suits against 
national banks, irrespective of citizenship of parties. Wilson 
Go. V. Nat. Bank. IIL, 151. 

The Federal courts have jurisdiction in cases arising under 
the laws of the United States, or where a State is party. 
Bailroad Go. t;. Mississippi. VL, 622. 

Of United States courts as to injunctions. Buss^ll ir. St 
Paul ft Pac. B. Co. VIL, 463. 

United States courts will construe a contract of carriage in- 
dependent of the State courts. . Mich. Central B. R Co. v. 
Myrick. IX., 26. 

Amendment to declaration so as to raise question under 
constitution and laws of U. S., and so give Federal courts 
jurisdiction, will not be permitted unless it is likely to arail 
plaintiff. Bae v. Grand Trunk B. Go. IX., 470. 
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JxatbAkAon— Continued. 

A Bint does not arise under tbe constitution and laws of the 
U. Sb where the public acts of one State are to be constraed 
in an action pending in a court of another State. Chicago 
ft A. B. Oo. V. Wiggins Perry do. IX., 609. 

When the Federal courts will and will pot follow the State 
courts as to the construction of State laws discussed. Bur- 
gess V. Seligman. IX., 655. 

Foreign corporation cannot condemn land in courts of U. 
S., nor can case of the kind be remoTed into Federal courts. 
Brit, ft 0. B. Go. V. P., W. ft K. B. Go. X., 444. 

United States courts hare no jurisdictioti in question of con- 
demnation of land unless it is a party seeking Condemnation, 
or unless there is other ground of jurisdiction. Bait, ft 0. B. 
Go. V. P., W. ft K. B. Go. X., 444. 

Bbmoval op Gausbs to XT. S. Goubis. 

As to remoTal in case of consolidation of corporations of 
different States. G. ft W. I. B. Go. i;. L. S. ft M. R Co. I., 
W. 

Where township and taxpayer prayed injunction to restrain 
tax for township bonds, holder of bonds being citizen of an- 
other State may remoye case to Sapreme Gourt. When peti- 
tion to remoye fQed in time. Barter i^. Kemochan. III., 
82. 

Pmctice as to remoyal of causes into TJnited States courts. 
Bdt. ft Ohio R B. Go. v. Koonts. IV., 106. 

Where corporation is sued in another State than that where 
chartered, it may remoye cause to XT. S. court, though it does 
business in such other State. Bait, ft Ohio B. R Go. v. 
Koontz. IV., 105. 

The Gourt of Appeals of a State may reyiew the order of an 
inferior court remoying a cause into the United States courto. 
Henen v. Bait, ft Ohio B. Go. IX., 496. 

Bequisites of bond to be filed by petitioner for remoyal of 
cause into XT. S. court. Henen v. Bait, ft Ohio B. R Go. 
IX., 496. 

When corporation is to be regarded as chartered in a State 
so as to preyent remoyal of suit instituted against it into 
XT. 8. courts. Henen v. Bah. ft Ohio R Go. IX., 496. 
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JxaiMiiiMou— Continued. 

When S. G. of IT. S. will on appeal consider the merits of a 
case only, and not whether it was properly remoyed from a 
State court and raises a question under the constitution and 
laws of the U. S. Turner v. Farmer's L. & T. Co. IX., 580. 

As to remoyal of causes into United States courts. Requi- 
sites of petition. Bait. & 0. B. Go. v. P., W. & K B. Co. 
X., 444. 

When corporation of foreign State is also chartered by an- 
other, it is a domestic corporation of such other, and causes to 
which it is a party cannot be remoyed to U. S. courts as though 
it were a foreign corporation. Bait. & 0. B. Go. v. P., W. & 
E.B.Ga X.,444. 

Pabtioulab Statb Goubts. 

Powers of General Term in N. T. as to report of commis- 
sioners permitting construction of street raiboad. In re 
King's Go. Eleyated B. Go. II., 431. 

In Michigan, courts only can exercise judicial powers. 
Judges cannot as such do so. Toledo, etc., R Go. v. Dunlap. 
v., 378. 

Powers of General Term of Supreme Gonrt of New York. 
Syracuse Sayings Bank v. Syracuse G. & N. T. B. B. Co. 
IX., 686. 

When General Term of N. Y. Supreme Court has power to 
grant stay of foreclosure sale. Such order cannot be appealed 
from. Syracuse S. B. v. Syracuse G. & N. Y. B. B. Co. 
IX., 686. 

Jurisdiction of Virginia county court as to condemnation 
proceedings. A. & F. B. Co. v. A. & W. B. Go. X., 23. 

County court has jurisdiction in Texas where suit is for in- 
terruption, and destruction of easement. Gulf, etc., B. Go. v. 
Grayes. X., 199. 

Jurisdiction of county court in Oregon to lay out a county 
road. Burns v. Multnomah B. Co. X., 289. 

No appeal lies from Circuit Court of Md. in condemnation 
proceedings by inquisition. C. & P. B. Co. and B. & 0. B. Go. 
V. Penna. B. B. Go. in Md. X., 361. 

No appeal lies from action of Circuit Court of Maryland 
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Jmadiction— Continued. 

ratifying inquisition of oondemnation. Brown v. Phila., W. 

& B. B. Co. X., 424. 

Adkibaltt. 

Admiralty jurisdiction in an action for a marine tort. 
Holmes v. Oregon, etc., B. Ga L, 623. 

Justices op the Peace. 

A justice has jurisdiction of action to recoyer penalty not 
exceeding $200 for failure to forward freight. Elatzensteinv. 
Baleigh & Q. B. Oo. YI., 464. 

In suit before justice, record must show that damages were 
assessed on evidence in case. Snider v. St Louis, etc., B. Oo. 
Vn., 658. 

When the record does disclose this. Boswell v. St. Louis, 
etc., B.O0. vn., 661. 

When justice of the peace alone has jurisdiction. Honnoh. 
v. B. & D. B. Oo. X., 737. 

Functions op Judges. 

Judge cannot interfere collaterally with eminent domain 
proceedings. Toledo, etc., B. Oo. v. Dunlap. Y., 378. 

Judge in vacation cannot appoint receiver. Hammeck v. 
Parmer's L. & T. Oo. VII., 466. 

Pbaotigb. 

Lack of jurisdiction appearing on face of complaint may be 
taken advantage of at any time or noticed by court ex mere 
motu. Honnoh t;. B. & D. R Oo. X., 737. 

Other Matters. 

Functions of court in determining terms and conditions of 
use of bridge. Oanada N. R Oo. v. Int. Bridge Oo. I., 627. 

Oourt of county whence cotton is shipped has jurisdiction 
to try an action against railroad company for non*4elivery. 
Oentral R Oo. v. Benson. I., 308. 

Jury. 

See OoKSTiTunoKAL Law; EniHEifrc Dokaiit; Praoticb. 
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Jusdoe of the Peace. 

See Jubisdiction; Plsadhto. 
Laterer. 
Definition of the term. Peck v. Bask. X., 642. 

Laches. 

Where party is guilty of laches and other equities interrene, 
right of action is barred. Boston & P. B. Co. v. N. T. & N. 
E. B.B.CO. n.,doo. 

When bar to relief against frand. Ooddington v. Railroad 
Co. IL, 651. 

When stookhoUer not preohided }^j, from relief in oa^e «f 
improper consolidation. InlL & Gt N. B. B. Co. v. Bremojud. 
IV., 308. 

Transferee of bill ol lading hM not gnilty of kchee in fac- 
ing to notify carrier of the transfer. Forbea t^* Boston^ etfi,, 
B. B. Co. DL, 16. 

Ladder, Iquies Cansed by Defect in. 
Balloa V. Chicago A; N. W. B. Co. Y., 4S0. 

Land Orant. 

See Homestead; Taxes. 

~ When in prsesenti. When sabeeqnent purchanDr takw 
subject to. Bailroad Co. v. Baldwin. II., 510. 

When company acquires absolute title and may sell. Who 
may not question a sale by tmetoeii of company. Miller v. 
Iowa Land Co. Ill, 27. 

When grant from IT. Sb is liable tatamtion. CcM^igress after 
once granting land cannot attach condition precedent to grant. 
^ Cass Co. V. Certain Lands. V., 404. 

Act construed to be a gcant in prsesenti^ and not mare^ 
from location of road. SL Joseph, etc., B. Co. v. Baldwin, 
v., 408. 

Title to, held to Test on location of road, altjioagh not wjii- 
drawn from operation of homesteaid latWik AtoJii^oP} 6tc, B. 
Co. V. Boll, v., 412. 

When homesteader with patent holds title superior to lapi 
grant of float. EanMui F)m. B. Oa v^ Donmeyer. Y;^ il% 
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lAnd Orant — Continued. 

Where homeBtead is abandoned but entry not caBOfiUed^ 
sobsequent land grant gives superior title. Elmslie v. Tonng. 
v., 422. 

When title Testa in float and indemnity lands. Efleot of 
withdrawal from sale. Title under land grant superior to that 
of pre-emptor. Atchison^ eta, B. Co. v. Kockwood. V., 432. 

When title becomes fixed on location only. In case of 
''lien lands'' no title is vested until selection is mada. Pri- 
ority of homesteader in such lands. Missouri, etc., B. Oo. v. 
Hoyes. v., 410. 

When title vests which cannot be divested by ehange of 
loea^on. Forfeiture cannot be taken advantage of by third 
party. Grinnell v. Chicago, etc., B. Co. V., 447. 

When the limits of two laud grants made in the same aot 
overlap, and there is no express priority in the disposition 
of such lands, or provision for the same, held, that each of 
the two railroads is entitled to an undivided half of the land. 
Chicago, etc.. By. Co. v. Sioux Gity, eta, B. B. Co. YI., 
594. 

Ihe term timber includes aU trees and woods. Under grant 
to 0. P. B. B. Co. a subsequent patentee of such lands took 
no title to the timber. Churr v. Central Pacific B. B. Co. 
VL, 5d6. 

Where the same penon owns land, in part by original title 
and in part by purchase under an execution, and sues for the 
removal of timber, he is not bound to show from which por- 
tion the timber was taken. Marquette, etc., B. B. Co. «. 
Atkinson. YI., 506. 

The title of lands in unearned land grants is in the United 
SUtes. U. S. V. Childers. YL, ^1& 

Lands granted to Iowa for railroad purposes are not for- 
feited by a change of a part of the Una GrinneU «, B. B. 
Co. YI., 618. 

When land grant to territory exempt from taxation in hands 
of railroad company. Winoxia 4p St P. B. Ca v. Denel Co. 
YIL, 348. 

After acquired land grants held not to be included in prior 
mortgage. Meyer v. Johnston. YIIL, 594i 

When grant is in pimenti in nature of a float LooatioA 
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Land Orant — Continued. 

of road defines grant. On certification of lands title reverts 
to date of grant so as to cat out intermediate pre-emption 
olaimants. B. & M. B. B. Go. v. Lawson. X.» 548. 

Oonstrnction of acts of Congress and special State acts rela- 
tive to the St Vincent Branch of the St. Paul & Pacific B. B. 
Co. Nash V, Sullivan. X., 552. 

When claim of railway company under land grant cuts out 
claim under pre-emption law. W. & St. P. B. Go. v. BandalL 
X.^ 558. 

When lands unearned by completion of road are considered 
forfeited in consequence. Neer v. Williams. X.^ 561. 

Oonstrnction of land grant by Congress to branch of Atchi- 
son, Topeka & Santa F6 B. B. Go. What land said grant 
oovered. Neer v. Williams. X.^ 561. 

A grant of alternate sections without lateral limit construed 
to admit the grantee to go off the line of the road only in case 
when its rights vested, there was not sufficient unappropriated 
land on the line to satisfy the grant. Wood v. B. & M. B. B. 
Go. X., 611. 

The government cannot give patent for a Mexican grant. 
What is sufficient evidence to establish existence of such a 
grant. So. Pac B. B. Go. v. Grampton. X., 613. 

Grant of lands to Burlington & Missouri Biver R Go. de- 
cided to pass present interest immediately on location to all 
odd-numbered sections within twenty miles of line of road, 
without specific selection. Vance v» Burlington & Mo. B. B. 
Co. X., 623. 

Where State grants land on condition that grantees shall 
accept it subject to terms of act. The acceptance is quali- 
fied, the grantees acquire no title. Bogers v. P. H. & L. M. 
R B. Go. X., 635. 

State may impose what terms it chooses on its grants of land 
to railroads. Bogers v. Port Huron, etc., B. R Go. X., 635. 

Companies accepting land grant under the Act of Congress 
of 1857, Act 136, acquired rights which could not be de- 
stroyed save by their own neglect. Bogers v. Port H. & 
L. M. R R Co. X., 635. 

Where act making land grant required company to pay sum 
to Governor of State for payment of claims of laborers on road: 
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Land Grant — Continued. 

Meld, that the word '' laborer'' meant those who had performed 

manual labor. Peck v. Busk. X.^ 642. 

Power of Governor as to distribution of fund. Id. 

Statute construed to waive right of forfeiture of land grant 
for failure to build road. St. Louis^ etc., B. Go. v. McGee. 
X., 649. 

Where grant acts in prasenti, statute of limitations runs 
in favor of adverse claimant from time of entry. When not 
suspended. St. Louis, etc., B. Go. v. McGee. X., 649. 

Land grant construed to withdraw lands from homestead 
entry. Amendatory act construed to be confirmatory only, 
not to vest 'rights. Baltimore, etc., B. B. Co. v. Lawson. 
X., 655* 

Grant construed to bo in praesenti, operating as soon as 
route fixed back to date of act so as to cut out subsequent pre- 
emption claimants, notwithstanding the land was not for- 
mally withdrawn. When the route is to be considered as 
having been fixed. Van Wyok v, Knevals. X., 664. 

Forfeiture of condition of land grant cannot be taken ad- 
vantage of by third party. Van Wyclc v. Knevals. X., 664. 

Grant construed to be absolute and in prassenti, and not to 
be forfeited for breach of condition unless the XT. S. enforces 
the forfeiture. Northern Pac. B. B. Co. v. Peronto. X., 670. 

When pre-emption claimant postponed to claim of railroad 
company. Id. 

Where railroad company has acquired public land under 
direct tax act of Congress of 1863, and built road thereon, a 
subsequent purchaser from the U. S. having knowledge of 
the company's possession cannot recover in ejectment. Ver- 
dier v. Port Boyal B. B. Co. X., 677. 

Land of S. was acquired by the XT. S. under the direct tax 
act of 1863. A railroad was erected thereon and compensation 
asked by an agent of the U. S. The land was then sur- 
rendered by the TJ. S. to S. In an action by S. against the 
railroad for damages. Held, plaintiff had no case. Sams v. 
Port Boyal & A. By. Co. X., 683. 

The word " claim" in the land grant to *' Burlington &, Mo. 
Eiver B. B. Co.'' construed. Burlington ft M. R R Co. v. 
Abink. X, 686. 
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Land Grant — Continued. 

Grant of right of way by Oongress oonBtmed to be notice to 
all parties dealing with public lands. Same principle applied 
as to act authorizing re-location. Bider v. Burlington & M. 
R B. Oo.' X., 688. 

Powers of States as to swamp lands granted to them by 
U. S. Question as to appropriation of proceeds is solely be- 
tween States and XJ. S. Mills Go. t^.. Burlington ft M. B. Go. 
X., 693. 

Lateral Eoads. 

See Bbakoh ^adb* 

Power to Lease. 

Relative Liabilttt of Lsssob aih) Lebsbb. 

Otheb Mattebs. 

PowEB TO Lease. 
' A lease to a railroad company by name is yalid, though 
there be no such company, and the road is operated by an in- 
dividual. Bcker v. 0., B. ft Q. R B. Go. L, 357. 

A railroad corporation cannot without consent of legislature 
lease to indiyidual. If it does so, it remains liable for running 
of road. Abbott v. J. G. ft K. H. B. Go. II., 541. 

When lease is ultra vires. Boston ft P. B. R Co. v. N. Y. 
ft N. E. B. R Co. II., 300. 

The assent of stockholders to a lease must be given at a 
stockholders' meeting. Peters v. Lincoln, etc., B. R Co. 
VL, 697. 

A license by a lessee held not to be a sub-lease. State v. St. 
Paul, etc., R B. Go. VL, 599. 

Bailroad company cannot lease its road without authority 
in its charter. Troy ft Boston R Co. v. Boston, H. T. ft W. 
R Go. VIL, 49. 

Lease of railroad for 999 years is not prohibited as a per- 
petuity. Todhunter v. D. M., etc., R Go. VIL, 67. 

Perpetual lease does not constitute ownership. State v. 
Housatonic B. Co. VIL, 238. 

Statute authorizing consolidation does not authorize lease 
of road to foreign corporation. Aioher v, Terre Haute, etc, 
R Co. VIL , 249. 
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iMM—Continued. 

Belatiye Liability of Lessor akd Lessee. 

Liability of lessee for defective track. Wasmer v. D,, L. 
A W. B. Co. L, 122. 

Lessee of railroad company liable for injuries to cattle at 
nnfenced parts of road. Fontaine v. South. Pac. B. Go. L, 
159. 

A lease of all property and rights of a railroad constitutes 
the lessee assignee of a lease held by the railroad where he 
takea possession. Ecker v. C, B. & Q. B. Go. I.^ 357. 

To maintain action against lessee for continuing nuisance 
erected by lessor not necessary to show he was notified and re- 
quested to remove. Dickson t^. G.^ B. L & P. B. Co. IL^ 
538. 

Where lessee operates road, lessor not liable for killing of 
animals thereon. What sufficient evidence of lease in action 
against lessee. Pittsburg, etc., B. B. Go. v. Hunt XI., 649. 

Lessee bound to have road in safe condition for passenger 
travel. Phila. & R B. Go. v. Anderson. VI., 407. 

Privilege of exemption from taxation does not pass to 
lessees. Alexandria, C. B. & B. Go. v. Dist. of Columbia. 
VIL, 325. 

A corporation leasing its road still remains liable for in- 
juries from defect in crossing. Power of company to lease. 
Freeman 9. Minneapolis, etc., B. Go. YIL, 410. 

Although one railroad is leased and operated by another, 
and latter becomes responsible for torts, the roads do no^ lose 
their identity, and a tort occurring on line of one of them must 
be so alleged and proved. Central B. B. Co. v. Brinson. 
Vm., 343. 

Otheb Matters. 

A general agent has authority to lease a property for a 
ticket office. Ecker t;. C., B. ft Q. K- B- Co. L, 357. 

Failure to record loase of cars does not render cars subject 
to prior mortgages. Myer v. Car Go. II., 375 

Landlord may recover from one found in possession under 
tenant either rent or a sum for use and occupation. Wittman 
V. Milwaukee, etc., B. Co. 11., 639. 



Digitized by VjOOQ IC 



244 IKDEX DIOXSI TO CASB8. 

Lease— Con^ini^ 

Gommenoement of proceedings by landlord against company 
to compel payment for land used does not prevent recovery 
for use and occupation. Wittman v. Milwaukee, etc., R. Go, 
II., 639. 

Where railroad company builds track and pays rent, and 
another company takes track under foreclosure sal^, held 
presumption is it holds as tenant. Wittman v. Milwaukee, 
etc., K. Go. II., 639. 

Beceiver cannot lease. Payment of rents under void lease 
to officer of State does not ratify same. No recovery for im- 
provements by lessees under void lease. State v. McMinnville 
&M. RGo. IV., 96. 

Fact that proceedings to condemn lands ase instituted and 
prosecuted by lessee of road is no ground for injunction. 
Gottschalk v. Lincoln & N. W. R. Go. X., 118. 

Qaestion whether parties have a leasehold estate in land 
taken by railroad company cannot be raised by railroad com- 
pany in distribution of gi'oss amount of award, the lessor not 
being a party. Spaulding v, Milwaukee, etc., B. Go. X., 
401. 



Idoense. 

May be implied from continued use of land by company 
without objection. Northern Pac. R. R. Go. t;. B. & M. IL 
R. Go. I., 8. 

Parol license to enter on right of way may be revoked. 
Northern Pac. R. R. Go. v. B. & M. R. R. Go. I., 8. 

Relative rights and duties of railroad companies and licensees 
to cross tracks. Morgan v. Penna. R. Go. I., 616. 

Ais to license fees for patent. Emigh v. Bait., etc., R. Go. 
L, 624. 

Where in action of ejectment for land taken, company sets 
up a license and payment, but findings do not show whether 
payment made for line occupied or whether license revocable: 
Held, findings did not cover issues and warrant judgment. * 
Robinson v. Pittsburgh R. Go. IL, 429. 

Mortgagee of land held not bound by unrecorded license to 
jrailroad company to build road. Duty of suchi mortgage^ 
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lioence— Cim/inutfJ. 

after default to notify company of his rights. Masterton v* 

West End N. G. B. Co. IV., 439. 

Amount of license money determined by aggregate nnmber 
of miles of railroad operated and aggregate gross earnings. 
State V. McFetridge. VIII., 536. 

lien. 

See Oabsiers; Mechakics' Liei^s; Tax. 
Oabbieb's Lieks. 
Otheb LiBsrs. 

OABBIEBS' LlEKSt 

Carrier's lien for freight is on all goods for eyery part. Is 
good against consignor as well as consignee. Last of con- 
necting carriers has lien for all freight paid by his predeces- 
sors. Potts V. N. Y. & N. E. E. R. Co. IIL, 424. 

Where carrier receives goods from another, knowing freight 
paid in advance, he has no lien therefor. Marsh v. Union P. 
B. Co. VL, 369. 

Where goods are sent by some other route than contracted, 
the carrier has no lien for freight Marsh v. Union P. R. 
Co. VI., 369. 

Carrier receiving goods from tortious holder has no lien, but 
if he receives them from one clothed by owner with apparent 
ownership he has a lien. Vanghan v. Providence, etc., B. B. 
Co. IX., 41. 

Where by error of an intermediate carrier, goods are sent to 
wrong address, the last carrier has a lien for freight carried 
and back charges paid. Vanghan v. Providence, etc, B. B. 
Co. IX., 41. 

Last of several carriers has lien for freight carried and back 
charges paid. Knight v. Providence, etc., B. E. Co. IX., 90. 

Consignee not bound by rules giving lien for demurrage. 
His assent to such a lien will not be implied, as it does not 
exist at common law. Chicago, eta, By. Co. v. Jenkins. 
IX., 113. 

Otheb Liens. 

State cannot assign liens on railroad until principal and 
interest of debt is paid. State v. Chappell. VII., 118. 



Digitized by VjOOQ IC 



246 nrDEX DIGBST TO OAflBB. 

lien — Continued. 

When holders of bonds indorsed by State may be subrogated 
to paramount lien of State. Oolt v. Barnes. VIL, 129. 

Stockholder of one of two consolidated roads has no yen- 
dor's lien on road-bed sold to the other road. Gross v. Bur- 
lington & S. W. R Co. Vm., 263. 

Iiimitationa» Statute ol 

See Damages; Eminent Domain. 

Does not apply to mortgage. Smith v. W. 0.^ etc.^ R. Go. 
L, 493. 

Action for causing death must be brought in Wisconsin 
within two years from date of death. Objection may be 
taken by demurrer. George v. Chioago, etc., B. B. Co. IL, 
646. . 

Statute may be set up as bar to action for relief against 
fraud. Goddington v. Bailroad Go. II., 651. 

Statute of, not applicable to inquisition proceedings. Dixon 
V. B. & P. B. B. Go. III., 201. 

Statute of, applicable to inquisitions in eminent domain 
cases not applicable in case of claim for use of street. T. H. 
& I. B. B. Go. V. Scott, m., 208. 

Statutes construed strictly. Do not apply to municipal 
corporations as respects public rights. When applicable to 
municipalities. Dist of G. t^. Washington & O. B. Go. 
IV., 161. 

Foreign corporation cannot take adyantage ol Boardman 
r. L. S. & M. S. By. Go. IV., 266. 

Statute applies in action for damages for flooding land by 
building levee. Begins to run when leyee is complete. St. 
L., I. M. 4 S. B. Go. V. Morris. V., 48. 

When statute does not apply to action for stopping or di- 
verting watercourse. Van Orsdal v. B. G. B. & N. By. Co. 
v., 63. 

Where owner of land conveys to company bat retains pos- 
session, the statute does not run. Jefferson ville, eta, B. Go. 
V. Oyler. V., 397. 

Statute is applicable to suits upon coupons of municipal 
bonds. Koshkonong v. Burton. VII., 203. 

Olaim for damages for personal injury is within ^neral 
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statnte of limitations. Limitation of sixty days does not 

apply. Mobile & M. B. Co. v. Crenshaw. VIII., 340. 

Ordinary statute applies in cases of injuries on railroads. 
Tobin V. Houston, etc., R. Co. VIIL, 477. 

Where parties are added by amendment to suit, time of 
amendment determines whether the statute has run. Chicago, 
etc., B. B. Co. V, Jenkins. IX., 113. 

Mere commencement of suit without service prevents run- 
ning of statute. Chicago, etc.. By. Co. v. Jenkins. IX., 113. 

Statute is construed strictly. Construction of clause in 
bankrupt act limiting time of assignee in bankruptcy to bring 
suit to two years. Chicago, etc., B. B. Co. v. Jenkins. 
IX., 113. 

In Iowa an action for a i)enalty for an overcharge of freight 
is barred in two years. Herriman v. Burlington, etc., B. B. 
Co. IX., 339. 

When presumption arises by 'lapse of time that debt has 
been paid to sold out railroad company. Galveston, etc., B. 
B. Co. V. Butler. IX., 662. 

Bight of action in trespass does not accrue until track is 
laid down. Then statute begins to run. Mulholland v. 
D. M., A. & W. B. Co. X., 99. 

The statute of limitations runs in favor of an occupant of 
land in opposition to land grant from his entry, when the land 
grant vests title in prsBsenti. St. Louis, etc., B. Co. v. 
McGee. X., 649. 

Limitation of Liability. 

See Cabbier; Bill op Lading. 

Lire Stock. 

See Animals; Cabbies. 

Local ImproTements. 

See Assessments. 

Location. 

Construction of agreement to locate depot ^'at nearost 
practicable point within one mile of court-house.'' Wooters 
r. lilt & G. N. E. B. Co. IV., 100. 
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Municipality cannot designate location of road witUn its 
limits. The company alone has this power. Chicago^ etc., 
B. Co. V. Dunbar. V., 253. 

After a city had in its discretion constructed a track for 
the purposes named^ a court cannot exercise a supervisory 
power over the location. Rice, etc., Co. v. Worcester. VI., 
624. 

Necessary requisites of map to be filed marking location. 
People V. Brooklyn, etc., B. R. Co. IX., 454. 

Construction of promissory note given to railroad company 
conditioned for construction of road in certain locality. 
Stowell V. Stowell. IX., 598. 

Agreement to locate railroad in certain place is illegal, and 
contract arising thei*eout cannot be enforced. St. Louis, etc., 
R. R. Co. V. Mathers. IX., 600. 

Proceedings may be taken to fix place of crossing of two 
railroads before location of road applying is fixed. In i-e 
N. Y., L. & W. B. Co. X., 113. 

What proceedings on part of directors to be considered as 
valid exercise of power to change location. In re N. Y., L. 
& W. R. Co. X., 113. 

Under New York General Railroad Act, director of rail- 
road company need not in locating a new route in adjoining 
county prescribe the exact line of the new road. .In re 
N. Y., L. & W. R. Co, X., 113. 

Where during construction dispute arises as to location de- 
pending on parol evidence, court will not grant preliminary 
injunction, but postpone determination until final hearing. 
Rainey v.^Balt. & Ohio R. Co. X., 368. 

When location fixes title to land grant. Vance v. Burling- 
ton & Mo. River R. Co. X., 623. 

When location of route fixes title to land grant so as to cut 
out subsequent pre-emption claimants. What constitutes 
such location. Van Wyck v. Knevals. X., 664. 



Compensation for carrying mail as regards two carriers. 
Railroad Co. v. U. S. VI., 592. 
Deductions from compensation for carrying mails not al- 



Digitized by VjOOQ IC 



INDEX DIGEST TO CA8E& 249 

Xailfl — Continued. 

lowed to company with land grant in certain cases. Gbicago^ 

etc., R. R. Co. V. U. S. IX., 48. 

Construction of contract to pay Union Pacific R. R. Co. 
for carrying the mail implied from Act of Congress. Union 
Pacific R. R. Co. v. U. S. IX., 51. 

The provisions of the Act of Congress of July 12, 187G, 
making a reduction of rates for railway service in carrying 
the mail do not apply to contracts then in force for trans- 
porting the mail for a term of years. Chicago & N. W. R. 
Co. V. U. S. X., 616. C, M. & St. P. R. Co. v. U. S. 
X., 621. 

Xalicions Proseoution. 

An action for malicious prosecution lies against a railroad 
company. Edwards v. Midland R. Co. I., 571. 

A corporation may be sued for malicious prosecution. 
What sufficient evidence that corporation instituted prosecu- 
tion. Malice and want of probable cause must be shown. 
Ricord v. Central Pac. R. Co. II., 394. 

KandamuB. 

See Municipal Subscbiptioks. 

Service of on foreign corporation. State v. Penna. K Co. 
L, 626. 

When record may be transmitted to district court. Town 
considered to reside in county of which it forms a part. Of 
what record consists. State ex rel. v. Lake. II., 650. 

May issue to enforce tax to pay county bonds. Plaintiff 
must first obtain judgment. Oreene Co. v. Daniel. III., 
105. 

Cannot issue to compel one officer to compel another to do 
his duty. Ex parte Rowland. V., 208. 

Will lie to enforce levy of tax to pay county bonds. State 
V. Rainey. VII., 183. 

Duty of railroad company to carry freight may be enforced 
by mandamus. When fact of pending dispute with em- 
ployes no bar to issuing of writ. People v, N. Y. Central, 
etc., R. R. Co. IX., 1. 

Terms of such writ. Ibid. 
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When will lie against a corporation to compel performance 
of charter datj for benefit of relator. Selator mnst show 
epecific legal right and absence of specific legal remedy. State 
ex rel. v, Paterson, etc.^ B. B. Go. IX. ^ 134. 

Will be refused to compel company to build stone wall as 
required by charter for benefit of relator. State ex reL v. 
Paterson, etc., Ry. Oo. IX., 134. 

When writ may issue to oblige railroad company to issue 
preferred stock to county in exchange for county bonds. State 
V. Cheraw, etc., K. Oo. IX., 631. 

Peremptory writ must conform to the altematire writ 
State V. Cheraw, etc., K. Co. IX., 631. 

When it lies against a corporation. State ex rel. v. Pater- 
son ft K R. Co. X., 334. 

Harried Women. 

Power of married woman to contract to sell land to railroad 
company. Peters v. Lewes & E. G. B. Go. L, 583. 

Vaster and Servant. 

See Sebyakts. 
Xechanics' liens. 

When comes into existence in case of insolvency. D., L. & 
W. K. Co. V. Oxford Iron Co. I., 205. 

In case of insolvency lien exists for wages due before that 
date, but no interest is allowed until Uen attaches. D., L. ft 
W. R. Co. V. Oxford Iron Co. L, 205. 

Presentation of claim of other items than those allowed and 
taking promissory note do not work forfeiture or waiver of 
lien. D., L. ft W. R. Co. v. Oxford Iron Co. I,, 206. 

Persons not in employ of company at time of insolvency 
not entitled to. D., L. & W. R. Co. v. Oxford Iron Co. L, 
205. 

Where work was done prior to mortgage, claims are post- 
poned thereto, notwithstanding they were filed before registra- 
tion of mortgage. Tommey v, Spartanburg, etc.^ R. Co. I., 
632. 

When holders of, bound by decree pro confesso against 
them in foreclosure proceedings to which they are parties; 
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establishing priority of mortgage. Woods v, Pittsbarg, G. ft 

St. L. R Co. III., 625. 

Mechanios' liens as against railroads considered. St. Lonis, 
etc, B. K. Co. V. Memphis, etc., B. R. Co. VI., 600. 

A statntory right of action against a corporation for labor 
done and materials famished follows the assignment of the 
claim; otherwise it would be determined by the claimant's 
death/ and perhaps by his insolvency. Contractors and sub- 
contractors are not ^' laborers'^ within the meaning of the 
statute giying a right of action for labor debts. Under an 
act giving a right of action for labor debts, a lab(»?er may sue 
for work done by his team, where no right arises from its ser- 
vice to any other person. Chicago, etc, B. R Co. v. Sturgis. 
VI., 619. 

Cannot be enforced only against that part of road for which 
labor and materials were furnished. Must be enforced against 
whole road but not rolling stock. Knapp v. St. Louis, etc., 
R Cc VII., 394. 

Where claimants made parties to subsequent mortgage they 
are bound by decree fixing priority of mortgage. Woods v. 
Pittsburg, etc., R Co. VII., 478. 

Belative rights of labor claimants and of mortgagee as to 
fund in hands of receiver. Addison et als. v. Lewis et als. 
IX., 702. 

Unefl. 

When company may acquire mines under English act. Mid- 
land R Cc V. Haunchwood B. ft T. Cc VI., 665. Erring- 
ton V. Metropolitan Dist. R Co. VI., 562. 

Xistake. 

As to effect of mistake on part of railway company in al- 
lowing award to be recorded and a failure to correct same. 
Dimmick v. Council Bluffs ft St. L. R Co. X., 105. 

Xortgages. 

PowBB TO Execute. 
ExECunoK. 
What Covsbed by. 
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constbuctiok. 
Ikcidbnts. 
Relative Pbiobity. 
Chattel Mortgages. 
PowEB OP Sale. 
mobtgagees in possession. 
Tbustees. 

MOBTGAGED LaNDS. 

PowEB TO Execute. 

Power to ezecnte does not give right to insert clause as to 
attorney's fee. Pac. R M. v. Dayton, etc., R. Co. L, 617. 

President and board of directors may authorize without 
consent of stockholders. Hodder v. Ky., etc., R R Co. IL, 
640. 

Franchise may be mortgaged and sold under foreclosure. 
Houston & T. 0. R Co. v. Shirley. IV., 443. 

Execution. 

Copy of mortgage with stipulation of parties that it may be 
used as original^ is not same as original or record, and is not 
admissible in evidence. Binkert v. Wabash Ry. Co. V., 113. 

Mortgage of corporation property in one State may be ac- 
knowledged in another which is domicile of corporation. 
Hodder t^. Kentucky, etc., R. R Co. II., 640. 

What Covebed by. 

Mortgage held not to coyer cars held under unrecorded 
lease. Myer v. Car Co. II., 375. 

Mortgage ''coyering future acquisitions will not cover any 
subsequently acquired property except that essential to build 
and carry on the road. Miss. t;. R R Co. v. Chicago, etc., 
R Co. IL, 414. 

Railroad wrongfully acquired not covered by mortgage. 
Hodder v. Ky., etc., R. Co. II., 640. 

Mortgage of "property'* not held to cover county bonds. 
Smith V. McCullough. III., 159. 

Terms of, held to embrace after-acquired interests in lands 
intended for use of road and also increase in value of lands by 
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new confiolidated company. Hamlin v, European & N. A. 

R. Co. IV., 488. 

Of future acquired property, held to embrace rolling-stock 
temporarily withdrawn and all accessions thereto. Hamlin 
V. Gerrard. IV., 488. 

Where mortgage on franchise and roads to be thereafter 
built, subsequent branch road not contemplated at time of 
mortgage heUt to be subject thereto. Coe v. Delaware, L. & 
W. R. Co. IV., 613. 

What mortgage of future acquisitions coyers and how it 
operates. Little Bock, etc., K. Co. v. Page. VIL, 36. 

When terms are sufficient to embrace entire road notwith- 
standing change of name, consolidation with other companies, 
and deflection from route intended when deed was made, 
Meyer v, Johnston. VIII., 584. 

Future-acquired land grants held not to pass, as company 
had no power to accept such grants when mortgage was exe- 
cuted and did not contemplate acquisition of same. Meyer 
V. Johnston. VIII., 584. 

When after-acquired rolling-stock does and when it does 
not pass. Meyer v. Johnston. VIIL, 584. 

When construed to cover after-acquired railroad. Branch 
v. Jesup. IX., 558. 

COKSTRUCTION. 

Instrument construed a mortgage requiring registry and 
not a conditional sale. Herjrford v. Dayis. II., 386. 

Where discrepancy between terms of bond and mortgage, 
those of the bond prevail. Indiana, etc., R Co. v, Spragne, 
II., 532. 

Provision that in case of sale for default of interest proceeds 
are to be applied to principal, does not make principal due 
before stipulated time. Chicago, etc., B. Co. v. Fosdick. 
VIL, 427. 

iKCIDElirrS. 

Is not barred by statute of limitations. Smith v. W. 0.^ 
etc., B. Co. L, 493. 
Where preference bonds are issued with consent of some of 



Digitized by VjOOQ IC 



364 XITDBX DIGEST TO CASES. 

Xortgages— Continued. 

first mortgage bondholders, those non-assenting lield not 

bound. Poland v. Lamoille Valley R. Co. IV., 408. 

When given to secure negotiable bonds not subject to de- 
fences applicable in case of ordinary mortgage. Peoria & S. 
R. Co. V. Thompson. VII., 101. 

RjSLATTVB PrIOEITT. 

Belative rights of mortgagees and holders of debenture stock 
in a special case. Harrison v. C. M. R. Co. I., 601. 

Lien of mortgage has priority to claim for adyances made 
to complete the road in the hands of a receiyer. In re Kelly 
V. Receiyer. L, 617. 

Relative priorities of mortgage and debentures under special 
acts. Harrison v. Cornwall M. R. Co. III., 606. 

Attachment superior to lien of mortgage defectiyely re- 
corded. Claflin V. So. Car. R. R. Co. IV., 231. 

Where bonds issued secured by first mortgage to take up 
bonds of prior issue, and more issued than necessary, lien of 
said bonds is prior to that second mortgage. Claflin v. So. 
Car. R. R Co. IV., 231. 

When non-surrendered bonds have lien superior to mort- 
gage. When on same footing as mortgage bonds. How 
holders of may assert their rights. Gibbes v. Greenyille ft 
C. R. R. Co. IV., 459. 

On personalty constitutes prior lien to taxes where tax-books 
are deliyered after execution of mortgage to collector. Bin- 
kert V. Wabash Ry. Co. V., 113. 

Where mortgagee seeks to enjoin tax on ground that mort- 
gage is prior lien, decree in his fayor fixes yalidity of mort- 
gage. Binkert v. Wabash Ry. Co. V., 113. 

Unrecorded mortgage has no effect as against subsequent 
judgment creditors without notice. The recording statute 
has no reference, however, to conyeyances of a naked legal 
title or of an equity arising by implication of law. Miss. Val- 
ley R. R Co. V. Chicago, etc., R. R. Co. VIII., 676. 

Relative priority of railroad mortgages and of general credi- 
tors as to funds in hands of the receiyer. Rules goyeming 
the question stated at length. 'Addison et als. v. Lewis et 
als. IX., 702. 



Digitized by VjOOQ IC 



XNDBX DIGBST TO CASES. 255 

Xorl^^es— Continued. 

A mortgage of the road and of its present and subsequently 
acquired property is a prior lien on the net earnings. Addi- 
son et al. V, Lewis et al. IX. ^ 702. 

Chattel Mobtoaoes. 

Chattel-mortgage statute inapplicable to ordinary railroad 
mortgage. Hammock v. Farmers' L. & T. Co. VIL, 466. 

PowEE OP Sale. 

When power of sale contained in^ may be exercised. M. & 
A. R Co. V. Ga. R Co. I., 378. 

What sufficient notice of intent to exercise power of sale. 
Id. I., 378. 

Mortgagees in Possessiok. 

Duty of mortgagees in possession as to rolling-stock to which 
their mortgage does not apply* Hamlin v. Oerrard. IV., 
488. 

Trustees. 
See that title. 

Powers of trustees of, where there is clause empowering 
them to use and sell property. M. & A. R Co. v. Oa. R Co. 
L, 378. 

Where mode of appointing trustee under, is specified, this 
governs, and not general law. M. & A. B. R Co. v. 6a. R 
Co. L, 378. 

Mortgaged Lakds. 
See Emikeot: Domaik. 

Mortgagee of land not bound by unrecorded license to rail- 
road company to build thereon. Duty of such mortgagee 
after default, to notify company of his rights. Masterton t\ 
West End N. G. R Co. IV., 439. 

Where there is a mortgage on land condemned for railroad 
purposes, compensation to the mortgagee must bo included in 
the award. How deposit is made in such case. Wooster v* 
Sugar YaUey R Co. X., 499. 
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Xnnioipality. 
Municipal Lboislatiok. 

0BDIKA2$rCES. 

Streets. 
Otheb Mattebs. 

Municipal Legislation. 

County boards cannot change boundaries of town so tbal; it 
sball consist of two detached tracts.' Chicago, etc.^ R. Go. v. 
Ocono. II., 636. 

Courts will not take judicial cognizance of municipal legis- 
lation. Layiosa v. Chicago, St. L. & N. 0. B. B. Co. IV., 
128. 

Courts will not interfere to restrain discretionary power of 
municipality as to its legislation, but will interfere to prevent 
violation of vested rights by carrying legislation into effect. 
Cape May, etc., B. B. Co. v. Cape May. IX., 474. 

• 

Obdinances. 

Ordinances once passed and recorded not rendered invalid 
by unauthorized alterations. H. & T. Gent. B. Co. v. Odum. 
II., 503. 

Where ordinance requiring flagman at crossing, failure to 
provide one is not negligence per se. Penna. Co. t*. Hensil. 
VL, 79. 

Where alleged negligence is failure to sound whistle or bell, 
ordinance prohibiting same is admissible. Penna. Co. v. 
Hensil. VI., 79. 

In action for killing plaintiff's horses which were allowed 
to run at large, town ordinance prohibiting this is admissible 
in evidence. Van Horn v. Burlington, etc., B. Co. VII., 591. 

Cities may regulate rate of speed of trains by ordinance. 
Such ordinances are valid if reasonable. Meyers v. Chicago, 
B. I. & P. R B. Co. VII., 406. 

Ordinance fixing rate of speed not applicable to ca^e in 
hand. Frick v. St. Louis, etc., B. Co. VIIL, 280. 

Fact that train was running at higher speed than allowed 
by ordinance is evidence of negligence. Faber v, St. Paul, 
etc., B. Co. VIII., 277. 

Bepeal of an ordinance will not avail to disturb private 
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rights vested under it. Cape May, etc., B. E. Co. v. Cape 

May. IX., 474. 

Bailroad held not liable in damages to person injured for 
Tiolation of city ordinance requiring lot-owners to keep their 
pavements free from ice and snow. Taylor v. Lake Shore, 
etc.. By. Co. IX., 123. 

* Streets. 
See that title. 

Ordinance requiring conductors of street cars before cross- 
ing railroad at grade to stop cars and cross in advance^ Held, 
not to apply to cars in charge of one man. Phila. & Beading 
B. Co. V. Boyer. II., 172. 

May interpose to restrain obstruction of its streets. Met- 
ropolitan City B. Co. V. Chicago. II., 291. 

Consent of municipality must be obtained tc lay tracks on 
streets. Ibid. 

A town may authorize company to extend track on streets 
farther than place named in certificate of incorporation. Dis- 
cretion of town not reviewable. Sims v, Brooklyn St. R Co. 
IV., 132. 

May recover against railroad company amount of damages 
paid for injury sustained by reason of excavation made by 
railroad company in street. Dist of 0. v. Bait. & Pot. B. B. 
Co. IV., 179. 

When company may extend track by consent of munici- 
pality. Western Penna. B. B. Co.'s Appeal. IV., 191. 

Consent of city necessary to build road on or across streets. 
Not otherwise necessary to build road in city. Ordinance 
granting permission held not void for uncertainty. When 
petition of abutting land-owners not necessary. Ordinance 
may authorize other companies to use the track. Chicago, 
etc., B. Co. V, Dunbar. V., 253. 

Has no power to fix location of railroad within its limits. 
Chicago, etc., B, Co. v. Dunbar. V., 253. 

Charter of a city may be so extended by general statute as 
to authorize it to grant permission to lay tracks on streets. 
Eiohels v. Evansville St. R Co. V., 274. 
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The city of New Orleans has no power under its charter 
and the laws of Louisiana to grant to a street railroad com- 
})an7 the sole and exclusive right to the use of the public 
streets of the city for a street railroad. New Orleans, etc., 
R E. Co. V. Crescent City R E. Co. VI., 623. 

Breach of coyenaht in city ordinance will not authorize 
diyesting of estate granted by ordinance. Chicago, etc., R 
Co. V. Minn. Cent. R Co. X., 234. 

Where railroad company has constructed road through 
streets by virtue of ordinance reserving right to alter and 
amend, how far alterations may be made. Chicago, etc., R 
Co. r. Minn. Cent. R Co. X., 234. 

When ordinance for repaving and recnrbing street assess- 
ing cost on property-owners is invalid in del^ating the dis- 
cretion of assessing the cost to the wrong officer. City of 
Baltimore v, Scharf. X., 241. 

Ordinance as to repaving and recnrbing of street assessing 
cost on property-holders must give them a chance of a hear- 
ing. City of Baltimore v. Scharf. X., 241. 

As to power of municipality to pass ordinance authori2ing 
construction of street railway. Hodges v. Baltimore U. P. 
R Co. X., 270. 

Construction of ordinance requiring railroad to allow any 
other railways, not exceeding two in number, to use track. 
City V. Chicago & W. I. R Co. X., 306. 

Where city grants authority to railroad to lay tracks in 
streets provided the work be done in certain time, and delay 
h occasioned by interference of municipal officers, the city, 
cannot prevent completion of work. City .v. Chicago & W. L 
R Co. X., 306. 

City authorities may authorize use of alleys by corporation 
for a railroad, but may not authorize such a use by indi- 
viduals. Heath v. Des Moines, eta, R Co. X., 313. 

Construction of ordinance authorizing railroad ''on, over, 
and along certain alleys." Heath v. Des Moines, etc., R Co. 
X., 313. 

Selectmen have no right to interfere with or alter railway 
crossing where highway is not raised or lowered. Cooke v. 
Boston, eta, R Co. X.^ 
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Other Matters. 

Statutes of limitation inapplicable to, as respects public 
rights, Dist. of C. V. Washington & G. R. Co. IV., 161. 

Is not bound to keep bridge in order which forms part of 
highway where it is duty of railroad. Rouse v, Somerville. 
VI., 598. 

County or municipality may be owner of land in fee under 
Town Site Act. Blue Earth Co. v. St. Paul, etc., R. Co. 
X., 203. 

When unauthorized acts of municipal officers are regarded 
as act of corporation. City v. Chicago, etc., R. Co. X., 306, 

Hunidpal Sabscriptions. 

CONSTITTJTIOKAL LaW. 

Power to Subscribe akd Issue Bonds. 

Execution of Bonds. 

Elections. 

Effect of Recitals in Bonds. 

Defences. 

Practice. 

Injunction. 

Taxes. 

Mandamus. 

Other Matters. 

Constitutional Law. 

A law in Tenn. authorizing subscriptions by municipali- 
ties to railroads held to be constitutional. Tipton Co. v. 
Rogers, etc.. Works. I., 517. 

Where State bonds are issued in aid of railroads a consti- 
tutional amendment prohibiting levy of taxes to pay interest 
until Tote of the people taken was held void, as impairing the 
obligation of a contract. State v. Young et al. 11. , 348. 

Act authorizing issue of aid bonds passed after 1865 held 
unconstitutional in Missouri. Dodge v. Platte Co. II., 583. 

When passage of constitutional amendment taking away 
power to subscribe does not infringe charter. Buffalo k J. 
R. Co. V. Falconer. II., 593. 

Act authorizing unlimited municipal subscription not in 
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conflict with constitution of Wisconsin, Smith r. Fond du 

Lac. IL, 641. 

Where bonds issued since adoption of constitution prohib- 
iting same^ they are prima facie invalid. Prairie v. Lloyd. 
III., 58. 

Act authorizing donations and issuing of bonds for amount 
thereof held constitutional in Illinois. Harter v. Kemochan. 
IIL, 82. 

Act of Missouri authorizing aid bonds on yote of majority 
of voters held unconstitutional. Jarrolt v. Moberley. III., 
113. 

Act authorizing issue of bonds J^ld invalid because increas- 
ing municipal indebtedness beyond amount allowed by con- 
stitution of Louisiana. Williams v. Louisiana. III., 128. 
Durkee v. Board of Liquidation. III., 135. 

Where town bonds exchanged for stock, though this was 
not authorized, and afterwards act was passed validating 
bonds: Held, the act was constitutional. Thompson v. Per- 
rine. m., 140. 

Laws authorizing taxation to pay aid bonds are constitu- 
tional. Brocaw v. Commissioners. IIL, 573. 

Power to make donations to railroads is not an implied 
power of municipal corporation. Act authorizing such dona- 
tions and the issue of bonds therefor, ?ield in Illinois uncon- 
stitutional, as title embraces more than one subject. Welch 
V. Post, v., 158. 

Where donation voted and work partly done, passage of 
constitutional provision does not take away power to issue 
bonds. Clay Co. v. Society for Savings. V., 170. 

Law diverting part of general county tax to pay aid bonds 
held unconstitutional. Bank v. Barber. Y., 181. 

A legislature has power to add adjacent territory to a town, 
and constitute the whole a district for the purpose of voting 
aid to railroads. Henderson v. Jackson Co. YI., 625. 

Constitution of Illinois held not to prohibit issue of dona- 
tion bonds previously authorized. Moultrie Co. v. Fairfield. 
VIL, 194. 

Constitution of Missouri Jield not to invalidate county 
bonds previously issued. Balls Co. v, Douglass. VIL, 213. 
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Act authorizing issue of bonds not held unconstitutional, 
because not reciting in full, agreement referred to therein. 
Winter v, Montgomery. VII., 307. 

POWBB TO SUBSCBIBB AND ISSUB BOKDS. 

An act authorizing issue of aid bonds by a county is a pub- 
lic act Unity v. Barrage. IL, 560. 

Where construction of road is condition precedent to sub- 
scription, commissioners cannot subscribe before construction. 
Buffalo & J. R. Co. V. Falconer. II., 593. 

Neither the constitution nor laws of Indiana Jield to war- 
rant a municipality taking stock in a railroad. Allen v. 
Louisiana. II., 599. 

Mere popular yote to subscribe does not confer power to do 
so. Ibid. 

Certain acts of Miss, held to authorize raising of municipal 
taxes to pay subscription to railroad, but not the issuing of 
bonds. Wells r. Board of Supervisors. II., 605. 

Charter construed to authorize "donation** as well as sub- 
scription. Douglas V. Niantic S. B. III., 54. 

Chartor held to authorize subscriptions payable in bonds 
for which tax might be levied, and not cash subscription for 
which money raised by taxation. Prairie v. Lloyd. III., 58. 

Town held under charter authorized to issue aid bonds as 
donation. Form of notice of election. Windsor v. Hallett. 
IIL, 76. 

Bonds issued by county in aid of railroad held valid in Illi- 
nois. Morgan Co. v. Allen. III., 92. 

Act of Missouri forbidding under penalties city officers to 
issue aid bonds except with consent of two thirds of voters. 
Held, not to authorize issue of bonds with such consent. 
Jarrolt v. Moberley. IIL, 113. 

Act of Missouri held to withdraw charter power to subscribe 
in aid of railroads. State v. Dallas Co. Ct. Ill,, 122. 

Act of Arkansas held to give general and not limited power 
to subscribe $100,000 to stock of any one company. Chicot 
Co. v. Lewis. III., 137. 

County court in Tennessee may subscribe for county to 
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stock where there has been a substantial location before elec- 
tion held. Wilson Go. v. Nat Biuik. IIL, 151. 

Power to make contracts does not imply power to issue 
negotiable securities. Hopper v. Covington. IV., 251, 

Act authorizing subscription and tax to pay same does not 
authorize issue of bonds. Ogden v. Daviess Co. V., 145. 

Where a law authorizing issue of bonds omits the word 
" town/' a town cannot issue bonds. Welch v. Post. V., 158. 

Counties in Illinois may subscribe to capital stock as well 
as make donation. Clay Co. v. Society for Savings. V., 170. 

An act may authorize city to subscribe and issue bonds 
without vote of people, if legislative department assents. 
Chicago, B. & Q. R. R Co. v. Aurora. V., 191. 

Where act is silent, city may make payment of bond depend 
on conditions. If bond contains two conditions, one bad and 
one good, the bond is valid if the conditions are severable. 
Chicago, B. & Q. R. Co. v, Aurora. V., 191. 

Legislature may authorize county to subscribe to railroad 
and issue bonds. State v. C. & L. R R Co. V., 220. 

The power to issue bonds is confined to towns in any county 
through or near which said railroad or its branches may be 
located. Mellen v. Lansing. YI., 585. 

There can be no authority to issue aid bonds until the 
whole extension or branch Ib located. Mellen v, Lansing. 
VL, 585. 

The right of an Indiana railroad connected with an Illinois 
railroad to receive township aid sustained. Paris v. Beynolds. 
VL, 587. 

A congressional township cannot vote railroad aid. Weight- 
man V. Clark. VL, 627. 

Donation bonds held valid although amount is in excess of 
that allowed by law. Moultrie Co. v. Fairfield. VIL, 194. 

Railroad charter construed to authorize counties to issue 
bonds both for subscriptions to stock and as donation. 
Moultrie Co. v, Fairfield. VIL, 194. 

Where commissioners are appointed by court, passage of 
amended act does not have reference to the case, and the 
bonds may be issued as authorized by original act Syracuse 
Savings Bank v. Seneca Falls. VIL, 216. 
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When city oouncil has discretion as to amount of bonds to 
be issned. Winter v. Montgomery. YII.^ 307. 

BxBCunoK. 

Where Yote has been taken, saperrisor and clerk are proper 
parties to subscribe. Walnut v. Wade. III., 36. Douglas 
V. Niantic S. B. III., 54. 

The supervisor and town clerk may properly execute bonds. 
Prairie v. Lloyd. III., 68. 

Supervisor and town clerk are proper corporate authorities 
to issue and deliver bonds. Windsor v. Hallett. III., 76. 

Bonds may be of any denominations. Greene Go. v, Daniel. 
Ill, 106. 

Town may make subscription conditional. Money need 
not all be spent on road within township. Ko subscription 
can be made to completed road. How far road must be com- 
pleted to entitle company to receive money. Brocaw v. Com- 
missioners. III., 573. 

Failure of commissioners to sign bonds was held not fatal 
to recovery. Bank v. Statesville. YII., 178. 

Elections. 

Word "inhabitants" means "legal voters." Walnut v. 
Wade. III., 36. 

Where vote of people had recognized validity of bonds, 
town cannot set up invalidity. Jasper Co. v. Ballou. III., 
47. 

In case of donation, charter held not to require vote to 
authorize levying of tax. People in voting donation impliedly 
authorize levy of tax. Prairie v. Lloyd. III., 68. 

What notice of election necessary. When result of election 
lost, it may be proved by parol. Where majority of those 
voting voted in favor, it will be presumed this was majority 
of legal voters. Prairie v. Lloyd. III., 58. 

Form of notice of election. Windsor v. Hallett. III., 76. 

Where company seeks to enforce subscription, it must afSrm- 
Jitively show an election by authority of law authorizing the 
same. Chicago & I. B. Co. v. Mallory. Y., 139. 
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Election cannot be held at regular town meeting. How it 
must be held. Chicago & Iowa B. B. Oo. v. Mallory. Y.^ 
139. 

How election may be contested before board of county com- 
missioners. Goddai'd v. Stockman. Y., 164. 

A bona-fide holder of bonds is noE obliged to show that the 
assent of a majority of the tax-payers has been obtained. Mc- 
Call V. Hancock. YL, 586. 

Manner of holding election to Tote railroad aid^ considered. 
Mustard v. Hoppers. YI., 626. 

Transposition of two wards in name of railroad in notice of 
election does not invalidate bonds. Moultrie Co. v. Fairfield. 
YIL, 194. 

As to expenses of election. By whom borne. McBride v. 
Hardin Co. YIL, 221. 

Managers of election held not only judges of result; hence 
their failure to make certificate of such lesult does not invali- 
date leyy of tax by city councils to pay bonds. Winter v. 
Montgomery. YII., 307. 

Effect of Eecitals. 

Certificate on aid bonds that forms complied with, estops 
town from denying validity. Menasha v. Hazard. II., 571. 

Becitals in aid bonds not importing that they are legally 
issued do not estop county from alleging invalidity. Dodge 
V. Platte Co. II., 68^ 

Becitals in municipal bonds estop corporation to deny truth 
thereof. Bonham v. Needles. II., 642. 

Bona-fide holders are not bound to look beyond act and re- 
citals in bonds. Walnut v. Wade. III., 36. 

Where officers are authorized to decide whether conditions 
are complied with, recitals to that effect are conclusive. Hop- 
per V. Covington. lY., 261. 

Becitals in bonds by quasi-judicial officers may be attacked 
collaterally and bonds shown to be invalid. Cagwin t;. Han- 
cock. Y., 150. 

A bona-fide purchaser in such case Jield not protected, the 
recitals of the official affidavit being only prima-f acie evidence. 
Id. 
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Where bonds contain recitals that conditions are complied 
with they are good in hands of bona-fide purchaser. Clay 
Co. V. Society for Savings. V., 170. 

The issuing of bonds is presumptiye that they are regular, 
and a bona-fide holder is not bound to look behind the ques- 
tion of power. Burr v. Chariton Co. VI., 584. 

Where bonds show on face regularity and authority to issue, 
bona-fide holder not bound to inquire whether too many have 
been issued. Moultrie Co. v. Fairfield. VII., 194. 

Defences. 

What constitutes compliance with condition of subscription 
by municipality requiring road to be built by a certain time 
in a certain place. M., K. & C. B. Co. v. Thompson. 
L, 331. 

Where before subscription, company authorized to consoli- 
date with other company: Held, the issue was lawful to the 
consolidated company. Menasha v. Hazard. II., 571. 

Objections to regularity in making and issue of bonds cannot 
be made as against bona-fide holder. Douglas v. Niantic S. 
B. m., 54. 

Alleged improper delivery of duly executed bonds does not 
inyalidate same in hands of bona-fide holder. Prairie v. 
Lloyd. III., 58. 

Where bonds are registered and tax levied to pay them, and 
when they are in hands of bona-fide holders, clear evidence 
is necessary to invalidate them. Prairie v. Lloyd. III., 58. 

Fact that bonds are issued to a company composed by con- 
solidation with company to whom voted does not invalidate 
them. Barter v, Kernochan. III., 82. 

When corporation becomes insolvent, creditors may enforce 
liability on county aid bonds. Surrender by corporation to 
county is of no effect. Morgan Co. v, Allen. III., 92. 

Consolidation of railroads does not relieve town from lia- 
bility for subscription voted. Atchison, 0. & P. E. B. Co. v, 
Phillips Co. IV., 326. 

Bonds are invalid when signed on Sunday. When person 
thus signing may have injunction to restrain issue. De Forth 
V. Wise. & Minn. R B. Co. V., 28. 
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Want of performance of conditions precedent is matter of 
defence. Clay Oo. v. Society for Savings. V., 170. 

Where revocations of consent of tax-payers are filed, the 
bonds cannot be issued. Original consent cannot estop whole 
body of tax-payers. Springport v. Bank. V., 199. 

Failure to affix seals of commissioners to bonds does not in- 
validate them. Draper v. Springport. Y., 205. 

An order by a board of county commissioners is^ in effect, 
a decision as to all the material questions alleged in and pre- 
sented by a petition for township aid. Such decision cannot 
be attacked collaterally by a tax-payer. Lawrence Go. v. Hall. 
VL, 586. 

It is no defence to suit on bonds that to pay same will re- 
quire levy of greater tax than allowed by State constitution. 
Moultrie Co. v. Fairfield. VIL, 194. 

County bonds issued by de facto court cannot be impeached 
by denying validity of court, if in hands of bona-fide holder. 
Balls Co. V. Douglass. VII., 212. 

In suit on bonds fact that railroad company was not organ- 
ized within time limited by the charter is no defence. Balls 
Co. V. Douglass. VIL, 212. 

Municipal aid bonds need not be stamped under revenue 
laws. Balls Co. v. Douglass. VIL, 212. 

Where order issuing bonds is reversed, the bonds afterwards 
issued are invalid. Stewart i;. Lansing. VIL, 225. 

Where aid is voted to company on condition of its construct- 
ing road between two points, condition is not complied with 
by purchase of road constructed for a portion of distance. 
Iowa, etc., R Co. t;. Schenck. VII.,«324. 

Praotiob. 

Plea of non est factum to action on corporate bonds will be 
stricken off. Windsor v. Hallett. HI., 76. 

In suit on coupon, copy of bond must be filed or substance 
thereof stated. No presumption that Validly issued. Hopper 
V. Covington. IV., 251. 

A petition asking subscription not void because it does not 
ask annexing of conditions. Godd&rd v. Stockman^ V., 164. 

When entry of board of commisdoners sufficient to show 
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that board found petition for subscription was properly signed. 

When such entry may be signed. Ooddard v. Stockman. V. , 

164.- 

Payment of interest for long time is waiyer of irregularities. 
Clay Co. V. Society for Savings. V., 170. 

Affidavit of assessors that conditions precedent complied 
with, prima facie evidence only. Springport v. Bank. V., 
199. 

Where action to restrain holder of aid bonds from trans- 
ferring, plaintifEs need not tender stock received in exchange. 
Springport v. Bank. V., 199. 

An action cannot be brought by State to review proceedings 
of towns in granting aid to railroads. People v. N. Y., etc., 
B. E. Co. VL, 623. 

Statute of limitations is applicable to suit on coupon at- 
tached to municipal bond. Eoshkonong v. Burton. YII., 



Injunction. 

In proceeding to enjoin collection of tax to pay aid bonds, 
organization of company cannot be inquired into when settled 
by commissioners. Brocaw v. Commissioners. III., 573. 

A court of chancery may declare bonds void and enjoin col- 
lection of taxes. Welch v. Post. V., 158. 

Where tax-payers sought to enjoin issue of aid bonds and 
decree is entered against them, this is conclusive in subse- 
quent proceeding by other tax-payers to have bonds declared 
void. State t;. C. & L. B. R Co. V., 220. 

Taxes. 
See Taxbs. 

Terms of special act Mi to warrant collection of tax to pay 
for stock, but not the issue of bonds. Dodge v. Platte Co. 
IL, 583. 

In Indiana only 2 per centum of taxable value of property 
can be levied at one time, in any period of two years, to pay 
aid bonds. Brocaw v. Commissioners. UI., 573. 

Order of board to levy tax sufficient granting of prayer of 
petition. Ooddard v. Stockman. V., 164. 
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Omission of property from assessment does not render tax 
assessed on other property void. Goddard v. Stockman. Y., 
164. 

Where levy for one year amounts to less than one half the 
donation, remedy is by appeal. Omission of property from 
assessment does not render tax on assessed property yoid. 
Goddard v. Stockman. V., 164. 

Where the railroad has forfeited aid yoted, the tax is re- 
leased. Indianapolis, etc., B. B. Go. v. Tipton Go. YL, 
625. 

Funda voted to railroad where the right has been forfeited, 
belong to the town, unless claimed within two years by the 
tax-payers. Gentre v. Marion. YI., 625. 

Makdamus. 

Holder of coupons need not present them when due to court 
of allowance before commencing suit. May have a mandamus 
to enforce payment of taxes therefor. When he resorts to 
U. S courts for mandamus must first haye judgment 
Greene Go. v. Daniel. III., 105. 

Gounty commissioners who haye assessed tax cannot be com- 
pelled by mandamus to oblige tax-collector to collect it. Ex 
Parte Rowland. Y., 208. 

Where county court in obedience to Federal court's man- 
date has levied a tax to pay county bonds, the State courts will 
not interfere. State v. Rainey. YII., 183. 

Mandamus will lie to enforce levy of tax to pay county 
bonds. State v. Eainey. YII., 183. 

Tax levied on real or personal estate alone is not void. Tax- 
payer may by mandamus compel levy on both. Winter v. 
Montgomery. YII., 307. 

When mandamus may issue to compel railroad company to 
issue preferred stock in exchange for county bonds. What is 
sufScient previous demand. State v. Gheraw, etc., R. Go. 
IX., 631. 

Other Matters. 

What not an infringement of contract as to aid bonds. 
Durkee v. Board of Liquidation. III., 135. 
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Mortgage of ''property*' does not cover county bonds. 
Smith V. McCuUough. III., 159. 

To construction of what tracks, aid can be applied. Atchi- 
son, C. & P. R R Co. V. Phillips Co. IV., 326. 

City subscribing to stock is bound as ordinary stockholder 
for labor done on road. Shipley v. Terre Haute. IV., 346. 

Officer taking bonds in payment is chargeable therewith. 
Where debt due to joint contractors payment in railroad aid 
bonds is binding. When creditor paid in bonds cannot dis- 
pute validity of. Mich. Air Line R Co. v. Mellin. V., 246. 

County cannot be held liable for any part of bonds issued 
by its townships. McBride v. Hardin Co. VII., 221. 

ITegligenoe. 

General Pbinoiples. 

Province of Court. 

Province of Jury. 

Presumptions. 

When Negligence not Cause of Injury. 

Pleading and Practice. 

Evidence. 

Instances. 

The greater part of the cases on this subject will be found 
under other appropriate titles. 

General Principles. 

Definition of. Jamison v. San Jose & S. C. R. Co. III., 
360. 

Is a mixed question of law and fact. Little Bock, etc.^ R. 
R Co. V. Duffey, IV., 637. 

Is not to be presumed and must be proved. Missouri Pac. 
R Co. V. Haley. V., 694. 

In order to recover for injury caused by alleged negligence, 
negligence must be proved prima facie. Behrens v, Kansas 
Pac. R Co. VIII. , 184. 

Where accident happens, question is whether railroad com- 
pany used reasonable care and diligence to guard against it. 
Beatty v. Central Iowa R Co. VIII., 210. 

Definition of. Must be proved and will not be presumed. 
Brown v. Congress, etc., R Co. VIII., 383. 
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Negligence must be prored and will not be presnmed. Mar- 
quette, etc., R. E. Co, V. Kirkwood. IX., 86. 

Peovincb of Court. 

Where there are proper instractionB, the court will be pre- 
sumed to have passed on the quesiions of negligence and con- 
tributory negligence. Hartwig v. C. & N. W. B. Co. I., 65. 

Mode of charging the jury as to negligence. Stratton v. 
Central City H. JEL Co. L, 116. 

Proper method of submitting questions of negligence and 
contributory negligence to the jury. Atchison, etc., B. Co. 
V. Plunkett. II., 127. 

Where there is no evidence of negligence the case should 
not go to the jury. Phila. & B. B. Co. v. Schertle. 11., 158. 

Not error not to submit question of negligence to jury where 
no evidence thereof. Freidenrich v. Bait. & Ohio B. B. Co. 
IL, 280. 

Where facts are undisputed the question of negligence is 
for court; aliter if the facts are disputed. Ohio, etc., R Co. 
V. Collam. v., 654. 

Court may define with reference to facts of case and jury 
may say whether therq was any negligence. P., C. & St. L. 
B. Co. V. Wright. V., 628. 

Where statute requires act to be done, court may instruct 
jury that failure to do it is negligence. Atlanta & W. P. fi. 
Co. V. Wigby. VIIL, 262. 

Where there is no dispute as to the facts, the question is for 
the court, otherwise for the jury. Colorado Central B. Co. 
V. Holmes. VIIL, 410. 

Where plaintiff has shown a right to recover, the jury may 
be charged that such is the case, it being left to them to fix 
the damages. Chicago & A. B. B. Co. v. Bonifield. VIIL, 
493. 

The court should, by instructions appropriate to facts 
proved, point out .in its charge what is and what is not neg- 
ligence. Yarnall v. St. L., K. C. & N. E. Co. X., 726. 

When a question of law for the court and when of fact for 
the jury. Washington v. B. & 0. B. B. Co. X., 749. 
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Peovincb of Jubt. 

In action for injui7 to child by train in city street, ques- 
tions of negligence and contributory negligence for the jury. 
Johnson v, 0. & N. W. R. Co. I., 155. 

Instruction which withdraws question of negligence from 
jury is erroneous. Phila. & Beading R Go. v, Beyer. II., 172. 

Is usually a question for the jury and cannot be taken from 
them. Townley v. Chicago, M. & St. P. R. Co. IV., 662. 

Where evidence is disputed, question is for jury. Where 
not disputed, question is for court Bell v, Hannibal & St. 
Joe B. R Co. IV., 580. 

When a question for the jury and not for the court. Wa- 
bash R Co. V. Elliott IV., 651. 

When evideuce is conflicting, question is for the jury. 
Payne v. Troy & Boston R Co. VI., 64. 

Where there is eyidence tending to proye, question is for 
the jury. Mich. Cent R Co. v. Hassenmeyer. VL, 69. 

Where, eyidence is doubtful and inferences are uncertain, 
question is for jury. Kansas P. R. Co. v. Richardson. VI. , 
96. 

Is a question of fact for the jury which must be proved. 
Court will not review such question of fact. Penna. Coal Co. 
V. Conlan. VL, 243. 

When for the eouii; and when for the jury. Doctrine of 
the '^scintilla" of evidence. Wilson v. S. P. R Co. VII., 
400. 

Where questions of negligence and contributory negligence 
are passed on by jury, court will not reverse on weight of evi- 
dence. Pittsburg, etc., R Co. v. Martin. VIII., 253. 

Where jury have found that there was negligence and no 
contributory negligence, court cannot set the yerdict aside on 
mere preponderance of testimony. Evansville, etc., R Co. 
V. Harrington. VIII., 395. 

What circumstances are sufficient to submit to the jury on 
the question of negligence. A mere scintilla is not sufficient 
Wilson V. Southern Pac. R R Co. IX., 161. 

When question of negligence is for jury. Washington t^. 
B. & 0. R R Co. X., 749. 
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Where evidence is conflicting, question is for the jury. 
Phila., etc., B. R Go. v. Maryland. X., 792. 

Peesumption. 

Where it is shown that person deceased was without fault, 
presumption of negligence arises, which may, however, be 
rebutted. Central R & B. Co. v. Roach. VIIL, 79. 

Where injury is committed, presumption is against the road. 
It may rebut this by proving no negligence on its part or con- 
tributory negligence on the part of plaintiff. Central B. B. 
Co. V. Bunson. VIII., 343. 

When Negligekce not Cause of Injury. 

It is error to instruct the jury as to remote negligence, 
where the negligence, if any, is direct and proximate. Atchi- 
son, etc., B. Co. V. Plunkett. II., 127. 

When concurs with act of Ood, must in order to constitute 
ground of liability be a real producing cause of injury. Bait 
& Ohio B. B. Co. V. S. S. L S. Dist. II., 166. 

Where negligence does not cause injury, company is not 
liable. Atchison, etc., B. Co. v. Smith. VIII., 327. 

Pleading and Peactice. 

Where negligence consists of defective sand-box on engine 
and defective frog in track, declaration should not aver 
negligence in running train. Edens v. Hannibal, etc., B. Co. 
v., 469. 

Where allegations of declaration are too indefinite as to 
character of injury, character of personal injuries admissible 
in evidence. Delie v. Chicago & N. W. E. Co. V., 464. 

Where declaration avers specific acts of negligence, pre- 
sumption is that evidence was confined to those acts. Eelley 
V. Chicago, etc., R Co. V., 469. 

Where there is evidence of negligence a demurrer to the 
evidence must be refused. Court need not assign any rea- 
sons. Penna. Coal Co. v. Conlan. VI., 243. 

The question of negligence must be presented in toto and 
not on one isolated fact. Penna. Coal Co. v. Conlan. YI., 
243. 
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How far aTerments in complaint must be specific. Mobile 
& M. R Co. V. Crenshaw. VIIL, 340. 

Evidence. 

Where after accident company takes precautions to prevent 
recurrence, this is eyidence of negligence. Shaber v. St P., 
M. & M. R. Co. IL, 185. 

Eyidence of similar accidents to parties other than plaintiff 
at same point are not admissible. Hudson v. Chicago & N. 
E.Co. VIIL, 464. 

Eyidence that road was repaired at point after accident is 
inadmissible. Id. 

It is allowable to show by a witness that an alleged negli- 
gent act is not objectionable. Penna. Co. v. Stoelke. VIII., 
523. 

Instances. 

Where injury occasioned by cars with defectiye brake stand- 
ing on siding contrary to rules. North Penna. B. Co. v. 
Kirk. I., 46. 

Lack of sufficient light and signal at boat landing held 
negligence. Holmes v. Oregon, etc., B. Co. I., 623. 

Facts of case where street car ran oyer child held to dis- 
close no negligence by the driyer. Maschek v. St. Louis B. 
Co. IL, 38. 

A person who endeayors to cross a railroad track at a place 
not a highway cannot maintain an action against the corpora- 
tion for the injury. Wright v. Boston & Me. B. B. Co. IL, 
121; 

Company in building road only bound to proyide culyerts 
sufficient for ordinary floods. Bait. & Ohio B, Co. v. S. S. I. 
S. Dist. IL, 166. 

As to improper speed of train. Shaber v. St. P., M. & M. 
B. Co. IL, 185. 

Where plaintiff injured while driying by inyitation with 
stranger, mere carelessness on part of driyer does not preclude 
recoyery against the company, unless injury was caused by 
driyer's wrongful and wilful act. Masterton v. N. Y. Cent. 
& H. B. B. Co. IIL, 408. 
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What does not amount to. Where child is trespasser. Gaa- 
ley V. Pitts., Cinn. & St. L. R Co. IV., 533. Chicago & 
N. W. R Co. V. Smith. IV., 635. 

Measure of care required by employes of company in run- 
ning train. Must be reasonable. Marcott v* Marq., H. & 0. 
RCo. IV., 548. 

Presence of strangers in cab of engine is evidence of negli- 
gence for the jury. Marcott v. Marq., H. & 0. B. B. Co. 
IV., 548. 

Sunning cars down steep grade in populous neighborhood 
not negligence per se. Smith v. Atchison, T. & S. F. 
R R Co. IV., 554. 

Company bound to provide careful lookout in cases where 
persons likely to be on track. Townley v. Chicago, M. & 
St. P. R Co. IV., 562. 

Where engineer has sounded signals on seeing person on 
track, obligation is only to use most advisable means to pre- 
vent collision. Bell v. Hannibal & St. Joe R R Co. 
IV., 580. 

Duty of railroad company as to child on track. St. Louis, 
I. M. & S. B. Co. V, Freeman. IV., 608. 

Where plaintiff injured by derrick not under control of 
defendant, defendant not liable. Derrenbacher v. Lehigh 
Valley R Co. IV., 624. 

Where deaf and dumb man on track and signal is given, 
engineer not bound to stop train. Louisville, etc., R Co. v. 
Cooper. VI., 5. 

Wh^e team frightened by negligent management of de- 
fendant's engine and ran against plaintiff's horse, killing it: 
ffeldy the negligence was the proximate cause of the accident 
and the defendant was liable. Billman t;. I., C. & L. R Co. 
VL, 41. 

Circumstances sufficient to show that deceased was killed 
while on track without fault of engineer or fireman. Northern 
Cent R Co. v. State. VL, 66. 

Lookout on locomotive must use reasonable care and vigi* 
lance. East Tenn., etc., R Co. v. White. VIIL, 65. 

When horse frightened by unusual escape of steam from 
engine fell and broke its neck: Held, the company was liaUe, 
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Negligence — Continued. 

the accident being the direct result of its negligence. Louis- 

Tille & N. B. Co. V. Schmidt. VIII., 248. 

Where passenger landed from steamboat ran over by train 
on pier: Held, that the company was liable. Malmston v. 
Marquette, etc., E. Co. VIII., 291. 

Jury may decide whether presence of strangers in cab inter- 
fered with engineer's performance of his duty. Engineer 
cannot express his opinion. Marcott v. M., H. & 0. R. Co. 
VIII., 306. 

Begulations of Tenn. code as to ranning of train do not 
apply as to employes or as to trains in and about the yard 
and depots. Haley v. Mobile, etc., R. R. Co. VIII., 641. 

When railroad company liable for injury receiyed from 
band-car left on bridge which was part of public highway. 
Pittsburg, etc., R. R. Co. v. Spanier. VIII., 463. 

Where man found dead under cars, but no explanation of 
how he was kiUed: Held, under circumstances, that there was 
no presumption of negligence on part of company. State v. 
Baltimore, etc., R. Co. X., 723. 

Hegligence (Contributory). 

The greater part of the cases under this head will be found 
under other appropriate titles. 

GKEfBBAL PbIKOIPLES. 
BUBDBN OF PeOOP. 

Pboximatb and Bemote Cause. 

Where Depekdant Liable notwithstanding Plain- 

Tipp's Negligence. 
Women. 

Persons in Peril. 
Comparative Negligence. 
Province op Court. 
Province op Jury. 
Evidence. 
Pleading. 
Instancoeb. 

General Principles. 

In action for injury against one who concurred directly 
with railroad company in producing injury, concurrent negli- 
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Kegligenoe (ContrihTiioTj)— Continued. 

gence of company cannot be impnted to plaintiff to preclude 

recovery. Transfer Co. v. Kelly. III., 336. 

y Where both parties are guilty of gross negligence, plaintiff 

cannot recoyer. Mason v, Missouri Pacific R. Go. YI., 1. 

Where the case is one of mutual fault, the plaintiff cannot 
recover. Colorado Centnd R. Co. v. Holmes. VIII., 399. 

Where injury is caused by forgetful and neglectful state of 
party, company is not liable, though negligent. Powell v. 
Missouri Pac. B. Co. VIIL, 467. 

BURDB2!r OF PrOOP. 

Where one claims damages for injuries he must show lack 
of contributory negligence. Where circumstances point as 
much to such negligence as against it, he cannot recover. 
Toledo, etc., B. Co. v, Branagan. V., 630. 

Where charge is of wilful negligence, plaintiff need not 
negative contributory negligence. Alitor if the negligence 
charged be not wilful. Penna. Co. v. Galentine. VII., 517. 

Where plaintiff proves negligence of defendant, he need 
not affirmatively prove that he is free from contributory neg- 
ligence. Pittsburg, etc., E. Co. v. Noel. VII., 624. 

In order to recover damages for alleged negligence plaintiff 
must show he took reasonable care. If his own evidence 
shows he did not, the court must nonsuit. Behrens v, Kan- 
sas Pac. R Co. VIII., 184. 

Where action is for negligence and not for a wilful tort, 
plaintiff must show that he has exercised reasonable care. 
Chicago, etc., R Co. v. Johnson. VIIL, 225. 

Proximate akd Eemote Cause. 

The fact that person has been guilty of carelessness does 
not preclude recovery where carelessuess is not cause of acci- 
dent. 13th ft 16th Sts. Pass. R. Co. v. Boudrou. II., 30. 

Negligence of person injured not regarded when did not 
contribute to injury. Marcott v. Marq., H. ft 0. S. Co. 
IV., 648. 

Negligence of plaintiff must proximately contribute to in- 
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Negligence (Contributory)— (7on^ini«M2. 

jury, otherwise he is not barred of right to recover. Meeks 

V. South Pac. B. Co. VIII., 314. 

Where plaintiffs negligence is not efficient cause of accident 
he may recoTer. Garter v. Louisville^ etc., B. Go. VIII.; 
347. 

Where plaintiff has not taken ordinary care and this proxi- 
mately results in an accident he cannot recover. Strong v. 
Placerville R Go. VIII., 273. 

Only proximate contributory negligence by plaintiff will de- 
feat recovery. Fowler v. Bait. & Ohio E. B. Go. VIII., 480. 

Where act of plaintiff would naturally produce injury, but 
before it does so, act of third person intervenes immediately 
causing it, act of plaintiff is not contributory negligence. 
Washington t; B. & 0. B. B. Go. X., 749. 

Whebb Defekdakt Liable, kotwithstanding Plain- 
xipF's Negligence. 

A plaintiff guilty of contributory negligence cannot recover 
unless defendant has.acted wilfully. Zimmerman v, Hann. 
& St. J. R Go. IL, 191. 

Though plaintiff is guilty of contributory negligence, de* 
fendant will be liable if on discovering plaintiff's danger he 
might by reasonable care have prevented injury. When this 
principle is and is not applicable. Price v. St. L., E. G. & N. 
B. B. Go. m., 366. 

Where there is contributory negligence, the company only 
liable for wilful negligence or for negligence after discovering 
party's danger. St, L., I. M. & S. B. Go. v. Freeman. IV., 
608. 

Where plaintiff's danger is visible, the company is liable for 
failure to guard against injury, notwithstanding the contribu- 
tory negligence. Behrens v. Ghicago, B. I. & P. R Go. VL, 
222. 

Is a bar, unless defendant was negligent after he became 
aware of plaintiff's danger. Bains v. St. Louis, etc., B. Go. 
v., 610. 

Gontributory negligence is a bar to recovery unless defend- 
ant has been guilty of negligence after perceiving plaintiff's 
danger. Little Bock, etc., B. Go. v. I^khurst V., 636. 
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Hegligenoe (Contributory) — Continued. 

Where plaintiff is guilty of contributory negligenoe he can- 
not recover unless company by exercise of care might have 
avoided consequence of plaintiff's act. Colorado Gent. R Go. 
V. Holmes, VIII., 410. 

What is the ordinary care which plaintiff is bound to take. 
Where defendant has thrown plaintiff off his guard, defendant 
cannot complain of plaintiff's lack of care. Fowler v. Bait. 
& Ohio B. R Co. VIIL, 480. 

Where plaintiff is guilty of contributory negligence, defend- 
ant is not liable unless he had notice of plaintiff's peril in time 
to apply the means to avoid the accident. Chicago, etc., R 
Co. v. Johnson. VIIL, 225. 

Onus is not on plaintiff to show that he is free from con- 
tributory negligence. Swigert v. Hannibal, etc., R R Co. 
IX., 322. 

Where plaintiff is guilty of contributory negligence, defend- 
ant is only liable for negligent acts after he becomes aware of 
plaintiff's danger. Swigert v. Hannibal, etc., R R Co. IX., 
322. 

Where plaintiff is guilty of contributory negligence defend- 
ant is only liable if it was negligent after observing plaintiff's 
danger. Yamall v. St. L., K. C. & N. R Co. X., 726. 

WOMBK. 

In determining measure of duty, age and sex are considered. 
But as matter of law, less degree of care not required of woman 
than of man. Mich. Central R Co. v. Hassenmeyer. VI., 59. 

PBRSOiTB IN PeBIL. 

Where person suddenly compelled to choose between two 
dangers, may sometimes not be in fault in adopting the more 
dangerous. Gumz v. C, M. ft St. P. R Co. V., 583. 

One in perilous position not bound to same care as one in 
secure position. Adams t^. Hannibal, etc., R Co. VII. » 414. 

COMPABATIVB NeGLIQENCB. • 

The rule as to comparative negligence laid down. Stratton 
V. Central 0. H. R Co. I., 115. 
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Hegligehoe (Contributory) — Continued. 

The law of comparative negligence laid down. Chicago & 
N. W, R Co. V. Dimick. II., 201. 

The doctrine of comparatiye negligence denied. Penna. B. 
R Co. v. Bighter et ux. II., 220. 

The rule of comparative negligence laid down. What is 
"gross" and what is ''slight*' negligence. Chicago, etc., R. 
Co. V. Johnson. VIII., 225. 

Comparative negligence is a question for the jury. Chicago 
ft Alton R R Co. v, Bonifield. VIII., 493. 

Where question of comparative negligence is passed on by 
appellate court, this is conclusive on court below. Chicago, 
etc., R R Co. V. Bonifield. VIIL, 493. 

PeOVIKOB 09 COUBT. 

Where contributory negligence is clear the court should non- 
suit; otherwise it should be left to the jury. Penna. R Co. 
V. Bighter. II., 220. 

An instruction which does not consider defendant's negli- 
gence, if any, is erroneous. Atchison, etc., R B. Co. v. 
Combs. VI., 615. 

PROVINCK OF JUBT. 

Is bar to action. Oenerally a question for the jury. Jami- 
son V. S. J. ft S. C. R B. Co. III., 350. 

A person may sometimes put himself in dangerous position 
without being guilty of contributory negligence. When said 
question is for jury. Jeffrey v. Keokuk, etc., B. Co. V., 
568. 

Question is generally for the jury. Herbert v. Northern 
Pac. B. Co. VIIL, 85. 

When contributory negligence is properly a question for the 
jury. Hauser v. Chicago, etc., B. B. Co. VIIL, 600. 

Contributory negligence is a question for the jury when 
facts are disputed or where there is dispute as to inferences 
that should be drawn from undisputed facts. Nagel v. Mo. 
Pao. R Co. X., 702. 
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Hegligenoe (Contributory)— (7(m^tnt^6J. 

EVIDEITCB. 

Fact of woman's being found dead outside Tillage limits on 
railroad ground not conclusiTe evidence of contributory neg- 
ligence. Michigan Gent. R Go. v. Hassenmeyer. VL, 59. 

In determining whether party is guilty of contributory neg- 
ligence or not, his sobriety or intoxication may be taken into 
account. Houston & T. G. E. Go. v. Waller. VIIL, 431. 

Pleading. 

Gomplaint must aver no contributory negligence. Oormley 
V. Ohio, etc., R Go. V., 581. 

Declaration in action for negligence must contain ayerment 
of freedom from contributory negligence, or facts from which 
same may be inferred. Gincinnati, etc., R Go. v. Peters. 
VI., 126. 

A plea of contributory negligence must set forth facts, and 
not be in general terms merely. Harrison t^. Missouri Pac. 
R Go. VIL, 382. 

Gomplaint need not negative contributory negligence. Mo- 
bile & M. R Go. V. Grenshaw. VIIL, 340. 

Declaration need not aver that plaintiff was free from con- 
tributory negligence. Fowler v. Bait. & Ohio R R Go. 
VIIL, 480. 

Instanoes. 

Where person hearing noise of approaching train went into 
warehouse in which siding ran and was there killed by train 
running on siding: Heldy that it was for the jury to say 
whether he was guilty of contributory negligence. North 
Penna. R Go. v. Kirk. L, 45. 

Leaving horse unfastened by sidewalk contrary to city ordi- 
nance is not negligence per se. N. B. In this case it did not 
contribute to the accident. Wasmer v. D., L. & W. R Go. 
L, 122. 

No right of action against railroad company by workman 
employed in building bridge over road, killed while crossing 
the track. Sweeney v. B. & A. R R Go. I., 138. 
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Negligence (Contributory) — Continued. 

Drunkenness not contributory negligence per se. Holmes 
V. Oregon, etc, B. Go. I., 623. 

Person need not look out for danger when he has no reason 
to suspect any. Langdon v. St. Louis, etc., B. Go. III., 
355. 

Although unlawful by statute to walk on track, fact that 
public commonly do so is evidence of license and may repel 
inference of lack of care. Townley v, Ohicago, M. & St. P. 
E.Go. IV., 562. 

When walking on track constitutes contributory negligence 
per se. Bait, ft Pot. B. R Go. v. State to use. IV., 574. 

Where horse led up to engine on crossing, and there becom- 
ing frightened reared and fell, breaking its neck: Held, that 
the owner was guilty of contributory negligence. Louisville 
& N. B. Go. V. Schmidt VIII., 248. 

Doctrine held inapplicable to case of person just landed on 
pier run over by train running on pier at heavy grade. 
Halmston t;. Marquette, etc., R Go. VIII., 29L 

Hegotiable Instniments. 

See Bills axd Notes. 
Hew Trials. 

See Pbacticb. 

Hitro-Olyoerine. 
See Foley v. 0. ft N. W. R Go. VI., 161. 

Vonsnit. 

See Pbacticb. 

Hotes. 

See Bills aistd Notes. 

Hotioe. 

Where owner of land contracts to sell to the railroad com- 
pany and company enters, all subsequent purchasers of the 
land are botind by the contract. Turpin v. Baltimore, etc., 
R Co. X., 45. 

Neoeseity of notice to landholder whose land is to be con- 
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Notice — Continued. 

demncd. Bait, ft Ohio R Go. v. P., W. ft E. B. Co. X., 

444. 

A railroad company acquired public land under the direct 
tax act of Congress of 1863 without objection by government 
Subsequently the U. S. sold the same land to V., who had 
actual knowledge of the possession of the land by the railroad 
company: Held, that V. could nut recoTer in ejectment 
Vei-dier v. Port Eoyal E. E. Co. X., 677. 

Vuisanoe. 

See Il^DICTHEKT. 

He who knowingly maintains a nuisance is as responsible 
as he who created it Wasmer v. D., L. ft W. R Co. I., 122. 

Where injury occasioned periodically^ sufEerer may sue 
from time to time. Dickson v. C, R I. & P. R Co. 11. , 
538. 

To maintain action against lessee for maintaining nuisance 
erected by lessor, it is not necessary to show notice and re- 
quest to remoTC. Dickson t;. C, R I. ft P. R Co. II., 538. 

Sheds not built in conformity to ordinance of town not 
necessarily nuisances. Laviosa v. Chicago, St L. ft N. 0. 
R R Co. IV., 128. 

Obstructing turnpike is a nuisance for which indictment 
lies. Northern Central R Co. v. Comm. V., 318. 

It is a nuisance to obstruct a public road so as to render it 
inconyenient or dangerous to pass, though no one be injured. 
Cinn. South. R Co. v. Comm. VII., 91. 

When railroad passes under street, construction of bridge 
not so wide as street is not nuisance per se. People t^. N. Y., 
etc., R Co. X., 230. 

Adjacent owners injured by public nuisance to highway may 
bring action therefor. Orand Bapids, etc., R Co. v. Heisel. 
X., 260. 

Indictment lies against corporation for maintaining publie 
nuisance created prior to passage of act authorizmg indict- 
ment State V. Louisville, etc., R Co. X., 286. 

Bailroad on streets not per se a nuisance, and when author- 
ized by legislature is not deemed a nuisance at all liable to 
indictment State v. Louisville, etc., R Co. X., 286. 
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Voisance — Continued. 

Failure to keep crossing in repair is a public nuisance which 
is indictable. Pittsburgh eta, B. Go. v. Gommon wealth. 
X., 321. 

Qfltoera. 

Electiok. 

Quo Wakeakto. 

PowKsa. 

Dealings mxs Gobporatiov. 

Electiok. 

Provisions of charter of Phila. & Beading B. B. Oa as to 
election of officers. Gowen's Appeal. I., 437. 

When chancellor may order election of officers pending a 
receivership. Lehigh G. & N. Co. v. Central B. B. Co. of 
N. J. IX., 512. 

Sale of road by receiver does not affect right of company to 
elect directors. State v. Merchant. IX., 516. 

Quo Wabranto. 

Office of chief engineer of railroad is not a public office. 
Ko quo warranto will lie to recover the same. Eliason v. 
Ooleman. IX., 433. 

Where statute provides a means to test the right to an 
office, the remedy is exclusive. Atchison, T. ft S. F. B. Co. 
V. People. IX., 542. Central, etc., B. B. Co. v. People. 
IX, 546. 

Mode of testing such right in Colorado. Id. 

POWBBS. 

Effect of ratification of mortgage by, they not having au- 
thorized and not knowing contents. Pac. B. M. v, Dayton, 
etc.', B. Co. I., 617. 

Cannot be made party to cross-bill for discovery. McComb 
V. Chicago, etc., B. Co. I., 627. 

Who not such officer as service of process can be effected 
upon. State v. Penna. R Co. I., 626. 

Directors can only bind the corporation as to matters in 
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OiBeers — Continued. 

pursoanoe of charter powers. Bicord v. Gent Pac. B. Co. 

IL, 394. 

President and board of directors can issne bonds and give 
mortgage without concurrence of stockholders. Hodder v. 
Ky., etc., E. Co. II., 640. 

Directors may contract for transportation for a fixed future 
period. Such contract not ultra Tires. Cleveland & M. B. 
Co. V. H. P. Co. III., 471. 

Contract entered into by officer, not protested against or 
dissented from by directors, held binding. Scott v. Middle- 
town, TT. & W. G. E. E. Co. IV., 114. 

Court of equity will not at suit of stockholder restrain offi- 
cers from receiving subscriptions for that part of capital stock 
not previously taken up. Sims v. Brooklyn St. B. Co. IV., 
132. 

Directors iiave power to modify terms of guarantee of divi- 
dend of other company. Flagg v. Manhattan R Co. IV., 
140. 

Have discretion when to declare dividends. When court 
of equity will oblige them to declare dividends. Boardman 
V. L. S. & M. S. By. Co. IV., 265. 

Are not liable to stockholder for improper consolidation. 
Int. & G. N. B. Co. V. Bremond. IV., 308. 

Have no power to pass resolution to assume debts and buy 
majority of stock, bonds, and equipment of a rival road. El- 
kins V, Camden, etc., B. B. Co. IX., 590. 

Dbalings with Corpobatiok. 

Sale of corporate property to, when fraudulent. Graham 
V. L. C, etc., B. Co. L, 416. 

Occupy fiduciary relation to stockholders. What consti- 
tutes fraudulent use of position. Wardell v. TJ. P. B. Co. 
I., 427. 

Director not permitted to make profit out of construction 
contract. May assign his stock, interest and control in cor- 
poration. Where assigns construction contract, the same is 
not void, but voidable. Company may carry out same. Barnes 
ir. Brown. IL, 638. 
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Offloen — Continued. 

Director may in good faith subscribe to stock authorized by 
charter^ not taken up before organization. Sims v, Brooklyn 
St. R Co. IV., 132. 

Directors acting in good faith are entitled to same rights as 
other creditors. Claflin v. So. Oar. R. R Co. IV., 231. 

Occupy fiduciary capacity. Cannot buy bonds of corpora- 
tion below par. Bona^fide holder takes free of equities. 
Duncomb v. N. Y., H. & N. R. R. Co. IV., 293. 

May receiye property of corporation as collateral security. 
Id. 

It is a fraud for officer to buy land with corporate funds 
and take title himself. Mich. Air Line R. Co. v. Mellon. 
v., 245. 

Where aid bonds given to, in payment for buildings which 
he fails to convey: Held, he must account for same, and be 
charged therewith. Mich. Air line R. Co. v. Mellon. V., 
245. 

Directors occupy fiduciary position, and may not contract 
with company for their own benefit. Their contracts are, how- 
ever, not void, but voidable only. Little Rock, etc., R. Co. v. 
Page. VIL, 36. 

The director of a company when in a position to know its 
affairs cannot avail himself of a mistake made by it. Houston 
&T. 0. R. Co. V. Van Alstyne. IX., 686. 

Rules governing contracts between a corporation and its 
directors. When void and when voidable. Addison et als. 
V. Lewis et als. IX., 702. 

Oil Pipes. 

See IiiTJirNCTioK. 

Ordinance. 

See Emikekt Domaik. 

Parent and Child. 

See Child; Damages. 

When parent entitled to damages for death of adult son. 
North. Penna. R. Co. v. Kirk. I., 45. 

Playing in ftreet unattended not conclusive evidence of 
parent's negligence. Ferris v. Cass Ave. R. Co. I.^ 622. 
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Parent and (MLi— Continued. 

Contributory negligence for. parents to allow children to 
trespass on track and cars. Cauley t;. Pitts. , 0. & St. L. B. 
R. Co. IL, 4. 

Where corporation hires minor in opposition to parent's 
will and canses death, it is liable for value of seryices. Grand 
Bapids & L S. Go. t^. Showers. IL, 9. 

Action of parent in permitting child to furnish water to 
street-car passengers and employes held contributory negli- 
gence. Smith V. H., M. & P. P. R. Co. II., 12. 

In suit by mother for death of minor child killed while act- 
ing as brakeman, testimony that she remonstrated with him 
as to so acting held inadmissible. Hamilton v, G., H. & S. A. 
R. Co. IV., 628. 

Where child strays to railroad track near at hand, »nd within 
three minutes from leaving home is injured, contributory 
negligence of parents is for the jury. Smith v, Atchison* T. 
& S. F. R. Co. IV., 654. 

Wlien permitting child to stray on track amounts to con- 
tributory negligence on part of parent. St. Louis, L M. ft S. 
R. Co. V. Freeman. IV., 608. 

Contributory negligence of parent is imputable to child and 
bars recovery by latter. Fitzgerald v. St Paul, etc., R. Co. 
VIII., 310. 

Wlien parents not negligent in sending child subject to 
dizzy spells across track. Meeks v. South. Pac. R. R. Co. 
VIII., 314. 

Mere fact that child was seen on track near crossing, and 
that his father saw him there, is not contributory negligence 
per se on part of parent. Johnson v. Chicago ft N. Y. R. 
R. Co. VIIL, 471. 

Parent may recover for death of infant child without prov- 
ing damage. This will be inferred. Nagel v. Missouri Pac. 
R. Co. X., 702. 

Negligence of a parent cannot be imputed to a child. Gral* 
veston, H. & H. R Co. v. Moore. X., 746. 

When parent not chargeable with negligence in allowing 
child of two years old to stray on railroad track. Frick r. St 
L.,K. C. AN. RCo. X., 776. 

What parent may recover as damages in case of injury to 
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Parent and Child — Continued. 

infant child. Frick v. St. L., K C. & N. W. B. Oo. X., 

776. 

Parchaser of undivided interest in railroad nnder insolvent 
laws cannot compel partition. Pittsburgh etc^ R £. Co. v. 
Central Ohio, etc., B. B. Co. IX., 535. 

When partnership of connecting lines is not inferable. 
Watkins v. T. H., etc., E. Co. I., 614. 

Control of one partner over firm stock. Kenton, F. R. & 
M. Co. v. McAlpin. I., 619. 

A bill by executor of deceased partner to recover partner's 
share in partnership claim is demurrable. Kirby v. L. S., 
etc., R. Co. IL, 644. 

Partnership between common carriers for a special lot of 
freight considered. Silver v. St. Louis, etc., B. B. Co. VI., 
601. 

Bailroads cannot enter into partnership unless authorized 
by their charters. Burke v. Concord B. B. Corp. VIII., 
653. 

What amounts to a partnership. Id. 

Where firm holds stock, individual partner is liable to exe- 
cution against him individually as stockholder. Bray's Admr. 
V. Seligman's Admr. IX., 653. 

Parties. 

See Ehikekt Doxaik; Pobeclosurb; PiucrncB. 

Passenger. 

See Damages; Street Bailboads. 

Who is a Passenger. 

Duty op Company as to Track and Machinery. 

Presumption of Negligence. • 

Instances of Negligence. 

Contributory Negligence of Passenger. 

Passengers Getting On or Off Cars in Motion. 

Obligation of Company as to Safe Ingress and 

Egress. 
Stations and Platforms. 
Classification of Passengers. 
Failure to Stop at Station. 
Torts of Servants. 
Free Passes. 
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tBMiej^T— Continued. 

PElfALTIES. 

Slbepikq Cabs. 

Tickets. 

Expulsion- fob Nok-Patment of Fabb, 

Expulsion fob Otheb Causes. 

When Passengebs may be Expelled. 

Sunday Laws. 

Otheb MATTEBa 

Who is a Passengeb. 

Definition of the word. Penna. B. B. Co. v. Price. L, 
234. 

Mail agent is not a passenger within meaning of Penna. 
act. Penna. R Co. v. Price. I., 234. 

A person who has left cars ceases to be a passenger within 
the meaning of the Mass. act of 1874, c. 372, § 163. Comm. 
V. B. & M. B. Co. I., 467. 

Newsboy on train by conductor's permission held a tres- 
passer, not a passenger. Duff v. Allegheny Y. B. B. Co. 

n., 1. 

Person riding on freight train who pays no fare but is al- 
lowed by conductor to remain, is a passenger. Sherman v. 
Hannibal & St. Joe B. Co. IV., 589. 

Duty of Company as to Tback akd Machineby. 

Duty of carrier as to appliances and apparatus. Kentucky, 
etc., B. Co. V. Thomas. L, 79. 

Measure of care required on part of company as to appli- 
ances for transportation of. Penna. Co. v. Boy. I., 225. 

Measure of duty to passengers. Qeorge v. St. L., I. M. & 
S. B. Co. L, 294. 

Duty of company to, as regards road-bed and track, cars, 
choice of senrants, and the like. How far insurer — ^not bound 
to provide against extraordinary floods. Int. & Ot. N. R B. 
Co. V. Halloren. III., 343. 

Duty of railroad company as to, in construction of tempo- 
rary foot bridge across creek. Jamison v. San Jo86 & S. 0. 
E. B. Co. III., 350. 

Company only bound to provide car which will run safely 
on road — not one which will withstand crash when thrown 
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fromtr^k. Pittsburg, 0. ft St. L. B. Go. v. Williams. III., 

467. 

BaUroad company is bound to use highest degree of care and 
diligence. "Sew York, etc., B. Co. v. Daugherty. VL, 139. 

Where injury by breaking of embankment, company not 
excused by showing it was erected and approved by competent 
engineer. Phila. & B. B. Go. v. Anderson. YI., 407. 

Bailroads must use every tost recognized by experts as re> 
gards their mottve-power. Bobinson tf. N. Y., ete., B. B. Go. 
VI., 592. 

Degree of care required on part of company as to convey- 
ance and choice of servants. Louisville Gity R Go. t^. Weems. 
VIII., 399. 

Pbibsumptiok ov Neolioekoe. 

Where injured in descending from oar stop, no presumption 
of negligence on part of company arises. D., L. & W. B. Go. 
t^. Napheys. I., 52. 

Where car is thrown from the track and crushed, and there 
is a broken rail, the jury may infer negligence. Oeorge v. 
St. L., I. M. & S. B. Gq, I., 294. 

Where passenger is injured on a train the presumption is 
that the company has been negligent. George v. St. L., I. 
M. & S. IL Go. I., 294. 

Proof of injury by collision is prima-f acie evidence of negli- 
gence. Iron B. R Go. v. Mowery. III., 361. 

When injured by car being thrown from track, negligence 
is presumed. In order to rebut this, company must show that 
rail was properly laid. Pittsburg, G. & St. L. R Go. v. Wil- 
liams. III., 457. 

Where passenger is injured by train running off track, there 
is prima-facie presumption of n^ligence. Gleveland, etc., 
R Go. V. Newell. III., 483. 

Where accident occurs through misplaced* switoh prima- 
facie presumption is company is negligent. The question in 
this case left to the jury. New York, etc. , R Go. v. Daugherty. 
VI„ 139. 

Duty of company as to safe road-bed. Proof of accident 
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Passenger — Continued. 

raises primafacie presumption of negligence. Piiila. & B. 

R Co. V. Anderson. VI., 407. 

Where accident occnrs by broken rail, there is a prima- 
facie presumption of negligence. Oleveland, etc., B. Go. v. 
Newell. VIIL, 377. 

Principle that where passenger is injured there is prima- 
facie presumption of negligence, applies equally where injury 
is from defect in machinery or from negligence of servants. 
Ohio & M. Packet Co. v. McCool. VIIL, 390. 

IsrSTAKGES OF NeGLIGEKCB. 

Company held liable for injury caused by collision of dummy 
with wagon. Cook v. Clay St. Hill R Co. VI., 175. 

Eyidence of negligence in starting dummy held sufScient to 
sustain action for injury suffered in consequence. Spearman 
V. California St. R Co. VIIL, 192. 

Where passenger was injured by derailment of train f ffeld, 
competent to prove any injuries directly resulting therefrom. 
Smith V. St. Paul, etc., R R Co. IX., 262. 

Train must stop a reasonable time to allow passenger to get 
on. Company must provide a safe place to get on, and pas- 
senger must exercise reasonable care. Wabash, etc., R R Co. 
V. Hector. IX., 264. 

CONTBIBUTOBT NEGLIGElirCB OF PaSSEKGEB. 

Biding in baggage car contrary to rules is contributory 
negligence, even when by license of conductor. Penna. R 
Ca V. Langdon. I., 87. 

Biding in baggage car precludes recovery for injuries. Ken- 
tucky, etc., R Co. V. Thomas. L, 79. 

Company may by rule prohibit passengers from riding on 
freight trains. B. & M. R R Co. v. Bose. I., 253. 

Notice of rules and regulations as to riding in freight trains. 
B. ft M. B. B. Ca v. Bose. L, 253. 

Measure of duty on part of passenger shifts with circum- 
stances of the case. Oermantown Pass. R Co. v. Walling. 
IL, 20. 

When on engine by invitation of servant, may recover for 



Digitized by VjOOQ IC 



INDBX DIGEST TO CA8B6. 291 

'PtMenger^Continued. 

injury done while there. Nashville & G. B. Co. v. Erwin. III., 

465. 

Oompany is not liable for injnry to, while engaged in per- 
forming nnanthorized service for company. Sherman t^. 
Hannibal & St. Joe R Co. IV., 589. 

Where passenger is hurt while standing on steps of plat- 
form of crowded car he cannot recover, as he is guilty of 
contributory negligence per se. Camden & A. B, Co. v. 
Hoosey. VI., 464 

Where passenger rides in baggage car, knowing there is 
more danger, and is injured in consequence, he cannot recover. 
Houston & T. C. R Co, v. Clemmons. VIIL, 396. 

Passengers Gettikg Ok ob Off Cabs ik Motion. 

Company not liable for injuries to child who had not paid 
fare and attempted to get off car while in motion. Atchison, 
etc., R Co. V. Plynn. I., 240. 

Jumping from car to avoid collision not contributory negli- 
gence. Iron R R Co. v. Mowery. III., 361. 

Whether company is boupd to stop train, and is liable to 
passenger attempting to get off before stoppage, depends on 
the circumstances. Price v, St L., £. C. & N. R R Co. 
IIL, 365. 

Not in all cases bound to look np and down tracks which he 
is obliged to cross in alighting. May presume company will 
provide a safe passage. Brassell v. N. Y. Central, etc., R R 
Co. III., 380. 

Passenger attempted to alight before the train had stopped 
and was injured, ffeld, that both the questions of negligence 
and contributory negligence were, under the circumstances, 
for the jnry. Treat v. Boston & L. R R Co. III., 428. 

Where passenger jumped from train moving slowly after 
leaving his destination, held, that he was guilty of contribu- 
tory negligence L. S. & M. S. R Co. v. Bangs. III., 426. 

Servants of company announced next stop to be plaintiff's 
destination. Afterwards stopped in dark on siding ten miles 
from point. Plaintiff attempted to alight with aid of brake- 
man, and was injured/ Held, not guilty of contributory neg- 
ligence. Penna. Co. t^, Hoagland. IIL, 436. 
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Kot guilty of contribntory negligence in jumping from en- 
gine to avoid collision. Nashville & 0. B. Co. t^. Erwin. 
III., 465. 

Is guilty of contributory negligence in jumping from mov- 
ing car, even though train has not stopped a reasonable 
length of time to allow him to alight. Jewell v. Chicago, etc., 
B. Co. VL, 379. 

Where train stops too short a time to allow passenger to get 
off, and as he is alighting the train starts and' he is injured, 
the company is liable. Strauss v. Kansas City R Co. YL, 
384. 

Train must stop at platform sufficient time f^ allow passen- 
ger to alight, and, if he jumps from train after it is moving, 
at instance and advice of conductor, the company is liable. St. 
Louis, etc., IL Co. v. Cantrell. VIIL, 198. 

Alighting from cars in motion is not necessarily negligence 
which debars recovery where the company is in fault Chi- 
cago, etc., R R Co. V. Bonifield. VIIL, 493. 

Where derailment took place, and plaintiff in her fright ran 
on platform and jumped or was pushed or jolted off: Seld, 
she could recover. Smith v. St Paul, eta, R R Co. IX., 
262. 

Trains must stop a reasonable length of time at stations to 
allow passengers to get on. Swigert v. Hannibal, etc., R R 
Co. IX., 322. 

Where conductor gave signal to start while passenger is 
getting on train, company is liable for resulting injury. 
Swigert v. Hannibal, etc., R R Co. IX., 322. 

It is not always negligence to attempt to get on a train 
which has just started. Swigert v. Hannibal, etc., R R Co. 
IX., 322. 

No damages can be recovered for injuries sustained in at- 
tempting to board a moving train. Wabash, etc., R R Co. 
fr. Bector. IX., 264. 

Where passenger received an injury through leaping from ^ 
cars while in motion: ffeld, he could not recover. Houston, 
etc., R R Co. V. Leslie. IX., 407. 
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ObUOATIOH 07 OOHPAHT AS TO SaFB L7OBESS AKD E0BB89. 

Obligation of company to provide safe ingress and egress to 
cars. D.^ L. & W. B. Go. v. STapheys. L, 52. 

Becovery against railroad company for falling into cattle- 
gnard at night near a station. Hartwig v. G. & N. W. R. Go. 
I., 66. 

Where intending passenger in getting to train passed at in- 
vitation of conductor under freight car negligently left stand- 
'ing on tracks and was injured by starting of said car> question 
of negligence and contributoiy negligence was for the jury. 
Chicago, B. & Q. B. Co. v. Sykes. 11., 254. 

Warehouse law with reference to climbing or stepping on 
car held inapplicable. Ibid. 

Plaintiff boarded train at some distance from station to 
look for his wife and child. In attempting to pass round car 
he fell in the dark into a culvert and was injured. Held, he 
was guilty of contributory negligence. Stiles v. Atlanta, etc., 
B. Go. Vm., 196. 

Stations and Platfobms. 

See Stations. 

Liability of company for injury occasioned by defect in 
floor of station. Bennett v, L. & N. R Go., I., 71. 

Gompany is bound to furnish safe station and light it well 
aud is liable to passenger for injury occasioned by failure to 
do so. Stewart v. Int. & Gt. N. R B. Go. IL, 497. 

Where plaintiff declared for injury occasioned by stepping 
from moving car in dark at point where no platform: jEMj, it 
did not appear plaintiff had been free from contributory neg- 
ligence. Cincinnati, etc., B. Go. v. Peters. VI., 126. 

Where allegation in such case that train had johecked its 
speed so that plaintiff could safely alight, or that he alighted 
by advice of conductor, without negligence, declaration is suf- 
ficient. Id. 

Gompany must provide platforms of sufficient length. St. 
Louis, eta, B. Go. v. Gantrell. VIII., 198. 

Where passenger injured while on platform by car of passing 
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train projecting oyer: ffeld, the qaestions of negligence and 
contributory negligence were properly for the jury. Dobiecki 
V. Sharp. VIII., 485. 

Bight of passenger to go on platform and wait for passing 
train. Dobiecki v. Sharp. VIII., 485. 

CiiAssmcATioK OF Passekoers. 

Bailroad company may not exclude a harlot from lady's car 
if her manners are chaste and decent. Brown v. M. & 0. B. 
Co. L, 247. 

A railroad company has no right to exclude colored passen- 
gers holding first-class tickets from their first-class cars. 
Gray v. Cincinnati^ etc., B. B. Co. Yh, 588. 

Failube to Stop at Station. 

May rely on statedients of ticket agent as to where^ train 
stops^ but must not disregard reasonable means of information 
when informed train does not stop. Cannot remain on car 
unless pays additional fare. Cannot compel conductor to 
stop at place not on schedule. L. S. & M. S. B. Co. t^. 
Pierce. III., 340. 

Has right of action for failure to stop at station and let him 
o£F. Damages in such cases. L. S. & M. S. R Co. v. Pierce. 
III., 340. 

Where action for obliging plaintiff's wife to alight short of 
destination and walk, allegations of complaint held to show 
that the action was in tort. How far company could be con- 
sidered liable in such case. Health of wife taken into ac- 
count Brown v. Chicago, M. & St. P. B. Co. III., 444. 

Duty of company to stop in Ohio at towns containing 3000 
inhabitants. Penna. Co. v. Wentz. III., 478. 

Where passenger was carried past destination and was given 
order to go back in freight train of which he did not avail 
himself, ffeld, verdict was excessive. Chicago, etc., B. Co. 
V. Scurr. VI., 341. 

Where plaintiff with children was carried past station, con- 
ductor being polite: Heldf verdict for one hundred dollars was 
excessive. Trigg v. St. Louis, etc., B. Co. VL, 345. 
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Where train fails to stop for passenger and he walks to 
point of destination^ he cannot recover damages for his walk. 
Cleveland, etc., R Co. v. Newell. VIII., 374. 

Passenger before taking a train must inform himself where 
it stops. If he does not do so, the company is not liable for 
consequences. Beauchampv. Int., etc., B. R Co. IX., 307. 

Torts op Sebvakts. 

May recover for being drenched with water by servants of 
company. T. H. & I. B. E. Co. v. Jackson. VI., 178. 

Rule that carriers of passengers are liable for torts of ser- 
vant does not depend entirely on duty to passengers. John- 
son V. Chicago, etc., R Co. VIII., 206. 

Company is bound to protect its passengers from assaults 
by servants. Where servant does attack passenger wilfully, 
company is liable. Chicago & E. R Co. v, Flexman. VIU., 
354. 

No degree of carelessness on part of passenger in getting on 
train will justify malicious and wanton attack by conductor. 
Wabash, etc., R R Co. v. Rector. IX., 264. 

Where a passenger was wrongfully arrested in train by order 
of conductor: Held, that it was admissible to prove that con- 
ductor had acted within the scope of his authority. Galveston, 
etc., R. R Co. V. Donahoe. IX., 287. 

Kaih-oad company is liable for act of conductor in throw- 
ing passenger from car. Schultz v. Third Ave. R B. Co. IX., 
412. 

Fbee Passes. 

One who accepts and uses a free pass in violation of the 
constitution and act of Assembly does not thereby become a 
trespasser. Buffalo, etc., B. E. Co. v. O'Hara. IX., 317. 

A free pass exempting in express terms a company from lia- 
bility for injury to holder does not relieve the company from 
liability for negligence. Buffalo, etc., R R Co. v. O'Haitu 
IX., 317. 

Pekalties. 

By law of company imposing penalty on passenger for riding 
in carriage superior to what entitled to held void. Dyson tr. 
London & N. W. R Co. IL, 629. 
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In action for statutory penalty for chai^ng too much for 
ticket, declaration need not ayer plaintiff uBcd same nor need 
it aver that payment was paid in usual course of business. 
Oincinnati, etc., R. Co. v, Oook. YL, 317. 

Penalty for traveUing without payment of fare. B^na i^. 
Paget. VL, 591. 

SxiBSPiKe Gabs. 

Bailroad company held liable for injury occasioned by de- 
fect in sleeping car. Penna. Go. v. Boy. I., 225. 

Passenger injured by &11 of berth in a sleeping car may re- 
cover against railroad company. Gleveland, etc., B. Go. v. 
Wahnath. VIH., 871. 

TiCKKKU 

See that title. 

Bights of, under special ticket unsigned and obtained by 
false representations. Gregory r. B. & M. B. B Go. I, 
271. 

' May be expelled for refusing to pay fare when attempting 
to resume an interrupted journey on a ticket with no stop- 
over privilege. Petrie v. Penna. B. Go. L, 258. 

Gompany may require purchase of ticket and may expel on 
failure to produce ticket, even though fare be tendered. Lane 
V. East Tenn., Va. & Ga. B. B. Go. II., 278. 

But if accustomed to receive fare, passengers entitled to 
notice of change of regulation. Ibid. 

Gannot claim to ride under irregular ticket issued by special 
agent nor on ticket detached from stub. H. & T. Gent. B. 
Go. V. Ford. II., 514. 

Where has no ticket and refuses to pay additional sum, 
cannot be expelled until he is refunded the money paid. 
Bland v. So. Pac. B. Go. III., 285. 

May be expelled from freight train if without ticket. Duty 
to endeavor to buy ticket. Ind. & St. L. B. B. Go. t^. Ken- 
nedy. III., 467. 

Where by rules passenger stopping off must procure stop- 
off ticket and present same, he may be expelled from train if 
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he fails to do so. Yorton t^. Milwaukee, etc.^ B. Go. YI., 

822. 

Where passenger has not tried to purchase a ticket and de- 
clines to pay extra fare, he may be expelled, nor can he pur- 
chase ticket at station where expelled and claim to be carried 
on. Swan v. Manchester, etc., R Ca YI., 327. 

• Expui^iOK FOB Nok-Payment of Fabe. 

For refusing to pay full fare, may be ejected anywhere, and 
cannot on tendering fare from that point claim to be car- 
ried. O'Brien v. N. Y. C. & H. E. E. Co. I., 259. 

Where he is put off at station and tenders full fare he must 
be permitted to proceed. Id. 

Company may demand fare as conditio^ precedent of oar- 
riage. If while being expelled for failure to pay fare, third 
person tenders it, the conductor must receive it. Qarrett v. 
LouisTille A N. E. B. Oo. HI., 416. 

A passenger entitled to ti^ansportation under a special con- 
tract must provide himself with the proper evidence of it. He 
has no right to oblige the conductor to use force in expelling 
him. Hall v. Memphis, etc., B. B. Co. VI., 589. 

Where passenger is in the wrong, he should not resist con- 
ductor when ejecting him, and, right or wrong, resistance will 
mitigate the damages. Hall v. Memphis, etc., B. R Oo. 
IX., 348. 

Where dispute arises, passenger should if possible pay the 
extra fare and rely on his remedy to get it back. If he forces 
the conductor to expel him, he can only get damages he might 
in first case have obtained. Hidl v. Memphis, etc., B. B. Oo. 
IX., 348. 

What sufficient evidence to sustain action against railroad 
company for refusal to transport party on tender of charges. 
H. & T. C. B. B. Co. V. Band. IX., 399. 

EXPULSIOK FOB OtHEB OaUSBS. 

How far drunkenness constitutes ground for expulsion from 
street car. Lemont v. W. & G. R Co. I., 263. 
When wrongfully on train, can recover no damages for ex- 
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pulsion except in case of needless violence. L. S. & M. S. B. 

Co. V. Pierce. III., 340. 

Cannot be ejected from waiting-room for spitting on floor. 
People V. McKay. VIIL, 205. 

Where hay be Expelled. 

A regular station is not an improper place to expel a pas- 
senger, though there is no hotel there. Hall v. Memphis, 
etc., E. R. Co. IX., 348. 

Sunday. 
See that title. 

Facts did not show that passenger was travelling on errand 
of charity or mercy, and so could not recoyer for injury suf- 
fered on that day. Bucher v. Fitchburg R Co. YL, 212. 

Other Matters. 

Provisions of Tenn. code requiring signals, and attempt 
to stop train where persons, animal, or other obstruction is on 
track, do not apply where passenger is injured by defect in road- 
bed. L. & N. E. Co. V. McKenna. II., 124. 

Passenger just landing from steamboat is not so identified 
with steambqat company as to render latter solely liable for 
injury suffered from another quarter immediately afterwards. 
Malmston v. Marquette, etc., B. Co. VIII., 291. 

A railroad is liable for injuries to a passenger when occa- 
sioned by the negligence of a corporation which furnishes it 
with motive power. Keep v. Indianapolis, etc., B. B. Co. 
VI., 589. 

Patent 

As to license f^es for. Emigh v. BalL, etc., R Co. L, 
624. 

A license to use patent ^' on any roads now or hereafter 
owned" embraces all engines afterwards owned on all roads it 
may operate. Matthew v. Penna. B. B. Co. II., 640. 
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Penalty. 

See Gabbiebs; Passeii^oebs. 

Action nnder stafcute to recover penalty for ezcessiye freight 
charges. Smith v. 0. & N. W. B. Co. L, 303. 

Act imposing penalty for failure to forward freight not 
nnconstitational. Eatzenstan v. Baleigh, etc., B. Co. VI., 
464. 

Company is not excused from penalty for delay in shipping 
goods because of inability to procure cars. Construction of 
phrase '' delay of five days after receipt of goods.'' Sector v. 
Wilmington, etc., E. B. Co. IX., 165. 

Act imposing penalty for delay in forwarding goods held 
not unconstitutional. Construction of such act. Whitehead 
V. Wilmington, etc., R B. Co. IX., 168. 

Where by the bill of lading goods were to be forwarded '^ at 
carrier's conyenience:" Held, under the peculiar circumstances, 
the carrier being utterly unable to forward the goods, that he 
was not subject to any penalty therefor. Whitehead v, Wil- 
mington, etc., R B. Co. IX., 168. 

United States statute providing penalty for failing to un- 
load or feed cattle only applies in case of transportation from 
State to State. XT; S. v. East Tenn., etc., R R Co. IX., 
259. 

Action in Iowa for penalty for overcharge of freight is 
barred in two years. Herrimann v. Burlington, etc., R R 
Co. IX., 339. 



Platforms. 



See Passenoebs. 



Pleading. 

See Dahages; Fibe; Negugenge; Passbkgbbs; Pbagtice; 

Sbbvahts. 
Declabations. 
Pleas. 
Dehubbebs. 
Beplicatioks. 

VARIAlfCB- 
AlfEKDMEIirrS. 

Justices of the Peace. 
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DSGLABATIOKS. 

Where action is for personal injuries^ what is eyidence ad- 
missible under declaration. Central B. Go. v. Mitchell. L^ 145. 

Each paragraph of a complaint must be complete. All must 
not refer to the same written instrument appended, Penna, 
R Go. V. Holderman. L, 285. 

Where a case is tried on a complaint in several clauses one 
of which is inyalid, a demurrer thereto being orerruledy the 
case will be reversed unless the record shows the trial was on 
good clauses only. Penna. Go. v. Holderman. I.^ 285. 

How far petition must be specifia Miller v. Union Pac 
B. Go. L, 623. 

Where complaint states facts sufficient to maintain action, 
it is good though damage laid be not proximate results of 
act complained of. Grand Sapids & I. R. Go. t^. Showers. 

n., 9. 

Where complaint avers specific act of negligence^ no other 
can be proved on triaL Price v. St L., E. G. & K. B. R Go. 
III., 365. 

In suit on contract, petition need not set contract forth 
minutely. Defence need not be anticipated. Wooters r. Int. 
A G. N. R. R Go. IV., 100. 

How nature of personal injuries must be averred. Delie t^. 
Ghicago & N. W. E. Go. V., 464. 

In action for negligence, declaration must allege freedom 
from contributory negligence or facts from which same may 
be inferred. Gincinnati, etc., R Go. v. Peters. VI., 126. 

Defect in petition may be taken advantage of by motion in 
arrest of judgment. Smith v. Burlington, etc., R Go. VI., 149. 

Where record contains no statement of plaintiff's cause of 
action, judgment for him will be reversed. Thomason v, Sk 
Louis, etc., R Go. VII., 421. 

When indefinite and general allegations will be stricken out. 
Pugh v. Winona, etc., R Go. VIII., 182. 

How far averment of negligence in the complaint must be 
specific. Gontributory negligence need not be negatived. 
Mobile & M. R Go. v. Grenshaw. VIII., 340. 

Gitation does not take place of petition, but general state- 
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Pleading— Cbn^inu^. 

ment of nature of demand is snlBBicient. Houston, etc., B. B. 

Go. V, Burke. IX., 59. 

It is not error to refuse to strike out of complaint clause 
alleging that defendant is railroad company. There is noth- 
ing in this to irritate jury. Wilson t^. Southern Pac. B. B. 
Co. XL, 161. 

How damages for injury to passenger must be averred. 
What recoverable under various counts. Schultz v. Third 
Ave. R R Co. IX., 412. 

When sufficient allegation by assignee in bankruptcy in his 
declaration, of his right to sue as such. Wilcox v. Toledo, 
etc., R R Co. IX., 518. 

When defect in statement of case is formal, and will be dis- 
regarded. Sherman v. St.. Paul, etc., R Co. X., 193. 

How far narr. must be specific. How far it must allege 
performance of condition. Penna. R Co. r. Beichert. 
X., 429. 

Petition for damages for personal injury should not be di- 
vided into counts. Hammer v. Chicago, R I. ft P. R Co. 
X., 773. 

Obligation to furnish '^ particular" not mandatory. Fail- 
ure to do so not ground for arrest of judgment. Phila., etc., 
R Co. V. Maryland* X., 792. 

Pleas. 

General issue waives proof of organization of corporation. 
Kenton F. B. & M. Co. tr. McAlpin. I., 619. 

Plea of non est factum to action on municipal bond is bad. 
Windsor v. Hallett III., 76. 

Answer not bad because it fails to answer an assumption 
expressed as conclusion of law but unsupported by facts. 
Brocaw v. Commissioners. III., 573. 

Want of requisite citizenship need not be taken advantage 
of by plea in abatement. Bae v. Grand Trunk R Co. IX., 
470. 

When plea amounts to general issue. When it contains 
matters of avoidance. Allen v. li. H., etc., R Ca X., 



Digitized by VjOOQ IC 



'802 INDEX DIGEST TO GASES. 

Pleading — Continued. 

Demurbebs. 

No demurrer for uncertainty after yerdict. Pittsburg, etc., 
R. R. Co. V. Hunt. II., 649. 

Uncertainty in allegation of negligence is not ground of 
demurrer. It may be reached by motion to make more spe- 
cific. Ohio, etc., R. Co. v, CoUarn. V., 654. 

Grounds of demurrer must be stated. Mobile & M. R. Co. 
V. Crenshaw. VIIL, 340. 

Where in count in declaration special damages are laid of 
which grounds of some are good and others bad, general de- 
murrer will not be sustained. Hendrickson v. Penna. R. Go. 
VIIL, 368. 

Replicatiok. 

A plaintiff is not entitled to reply to an answer which con- 
tain&no set-off. George v. 8t» L., I. M. & S. R. R Co. L, 
294. 

A replication to a plea which neither traverses nor confesses 
and avoids it, is bad. G. & S. W. R. R. Co. v. Barrett II., 
621. 

Vabiance. 

What constitutes a variance. Waldhier t;. Hannibal & St. 
Joe R. Co. IL, 146. 

General rules as to construction of. What is a variance. 
Batterson t;. Chicago, etc., R. Co. VIIL, 123; 

Ahbkdmbnts. 

How far complaint to recover statutory penalty for exces- 
sive charges may be amended by substituting a demand for 
the legal excess. Smith v. C. ft N. W. R. Go. I., 303. 

When bill of particulars is defective. When defects not 
waived. When cannot be amended without notice. St 
Louis, etc., R. Co. v. McReynolds. IL, 647. 

Where after judgment change takes place in rights of par- 
ties, it must be shown by supplemental pleading. Lake Shore 
ft M. S. R. Co. V. Hutchins. IV., 219. 

When propriety of allowing amendment is res adjudicata. 
Wills V. American Ex. Co. VL, 298, 
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Pleading — Continued. 

Effect of amendment. When pleadings are sufficiently spe- 
cific. Houston & T. 0. E. R Co. v. Shafer. VI., 421. 

When, after the commencement of an action, a third party 
becomes interested in the litigation by assuming the liabilities 
of the defendant in respect to the claim plaintiff is seeking to 
enforce, it is proper to allow a supplemental complaint bring- 
ing in such third party as a co-defendant. Prouty v. L. S., 
etc., R. B. Co. VI., 621. 

Complaint may be amended as of course before answer^ by 
altering plaintiff's name. Pittsburg, etc., B. Co. v. Martin. 
VIII., 253, 

A defect in pleading may be aided by pleading oyer. Cen- 
tral & Georgetown B. B. Co. v. People. IX., 546. 

Justices of the Peace. 

Statement need not be as ample when before justice as when 
in court. When statement sufficient. Bazor v. St. Louis, 
etc., B. Co. VIL, 562. Key v. St. Louis, etc., R Co, VIL, 
566. 

When insufficiency of statement before justice may be cured 
by amendment on appeal. Bowland v. St. Louis, etc., B. Co. 
VIL, 566. 

Pleadings in justices' courts are liberally construed. Wil- 
cox V. Toledo, etc., B. B. Co. IX., 518. 

Post Office. 

See Mails. 

Praetioe. 

See other titles. 

Joinder op Causes op Aotiok. 

Joint Actions. 

Parties. 

Citizenship. 

Service of Process. 

Cases Stated. 

Venue. 

Juries. 

Masters. 

Of what Court will take Judicial Koticb. 

Variance. 
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Praetioe — Continued. 

. NOKSUIT. 

Dehubbbbs to Evidekcb. 

Abgumbnts of Oouksbl. 

Ikstbuctions. 

Points of OoiTKsmu 

Vbbdiot. 

Spboial Vbbdiot. 

Sbvebsing Judombxtt. 

Setting Judgment Aside. 

New Tbials. 

Bills of Exceptionb. 

Appeals. 

What Questions abb Raised on Appbal. 

JOINDEB of OaUSES OF ACTIONS. 

Legal and equitable claims cannot be joined in 17. S. courts. 
Kenton F. B. & M. Go. v. McAlpin. L, 619. 

Common-law and statutory claim for damages may be joined. 
Penna, R. Co. v. Bock. VI., 20. 

Several causes of action for statutory^ penalty may be joined. 
Cincinnati, etc., R. Go. v. Oook. VI., 317. 

Joint Actions. 

Where injury caused by joint act of two corporations, jcrint 
action lies against them. Bryant v. Bigelow Carpet Co. 
VIL, 72. 

Pabties. 

Judgment will not be reversed for misjoinder of parties 
where such misjoinder does not appear on the record. Penna. 
B. Go. V. Bock. VI., 20. 

No prejudice to defendant from want of agreement between 
petition and instruction in number of names used to indicate 
parties guilty of negligence. Beems v. Chicago, etc., R. Co. 
VL, 222. 

Defect of parties must be objected to on demurrer, other- 
wise it is waived. St Louis, etc., R. Co. v. Anthony. VII., 
366. 

Mere naming of party in bill and service of process on him 
does not render him a party, if no allegation with reference to 
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Practioe — Continued. 

him appears in the bill. Ohapman v. Pittsburg, etc, B. Go. 

IX.; 484. 

When in suit on oontraot the assignee of snch contract is 
alone interested, the assignor is not a necessary party. Ohap- 
man V. Pittsburg, etc., B. Go. IX., 484. 

Who are and who are not necessary parties. Where pro- 
ceedings are had to sell land, lessee is not a necessary party. 
Ghapman v. Pittsburg, etc., E. Go. IX., 484. 

Misjoinder of parties is no ground for arrest of judgment. 
It may be set up in answer and corrected on motion. Little 
Eock, etc., B. Go. v. Dyer. X., 33. 

. Party interested in case may defend but cannot be substi- 
tuted as defendant. Britton v. Des Moines, etc., R Go. X., 
412. 

GiTIZENSHIP. 

Want of proper citizenship may be taken advantage of in 
the trial of a cause. Bae v. Grand Trunk B. Go. IX., 470. 

Sbevicb of Process. 

Service of process on foreign corporation. State v. Penna. 
B. Go. L, 626. 

As to venue of suits against railroad companies in Texas. 
H. & T. Gent. B. Go. v. Ford. 11. , 414. 

Where corporation of another State has become domestic 
corporation, service of process on managing agent insufficient. 
Stout V. Sioux Gity, etc., B. Go. II., 645. 

As to service of process on company. Houston, etc., B. Go. 
V. Wylie. V., 541. 

Service in the State of foreign corporations. Mohr v. Ins. 
Gos. VI., 620. 

Gompany may be sued in any county through which the 
road passes. Bailway Go. v. Jewett VIII., 702. 

As to service of process on agent of incorporated company. 
Houston & T. G. B. B. Go. v. Burke. IX., 59. 

A citation directed against a corporation described as a rail- 
road company will not be quashed. Galveston, etc., B. K 
Go. V. Donahoe. IX., 287. 



Digitized by VjOOQ IC 



306 , IKDBX DIGBST TO CJUUBGL 

Praetioe — Cofitinued. 

Case Stated. 

Course of proceeding in England on special oaae stated. 
Harrison v. 0. M. B. Go. L, 601. 

Where case is stated by agreement^ parties waive objections 
to form of pleadings. Forbes t;. Fitchburg K K. Go. IX., 
80. 

Vbkub. 

Where application for change of yenne is made by natural 
person, he most make the affidavit Hedge t;. Oibson. YIL, 
69. 

In actions by laborers there can be no change of yenne. 
Vaughn v. Smith. VII., 82. 

As to change of venue. Baimigan v. Gentral Iowa B. Go. 
VTI., 491. 

Jury. 

Where jury could not find exact hour and minute of acci- 
dent, held they were properly discharged. Pittsburg, Ginn. 
ft St. L. B. Go. V. Williams. III., 457. 

Jurors cannot be asked to state their ideas of the duties of 
a juror. Penna. Go. v. EudeL VI., 30. 

Where action for penalty stands for judgment on petition, 
it is not error to refuse to impanel a jury to assess damages. 
Cincinnati, etc., E. Go. v. Gook. VI., 317. 

When juror improperly excluded when challenged for 
cause, court will not reverse when he might haye been per- 
emptorily challenged by same party. Herbert v. Northern 
Pac. R. Go. VIIL, 85. 

Affidavit of juror to impeach yerdict not allowed unless to 
show same was determined by lot. St. Louis, etc., B. Go. v. 
Cantrell. VIIL, 198. 

When demand cannot be made to haye jury polled. Mc- 
Laren V, Indianapolis, etc., B. Go. VIII., 217. 

Mental distress of juror occasioned by sickness in his family 
does not disable him from sitting so that remainder of jury 
may render verdict. Houston ft Texas Central R. Co. v. 
Waller. VIIL, 431. 
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Visatiio^— Continued. 

Discretion of court where conduct of juror seems to sbow 
prejudice. Bepublican Y. B. Go. t;. Boyse. X., 19. 

When Terdict may be set aside for misconduct of jury. 
Paducah^ etc., B. Co. v. Gommonweatth. X., 318. 

Mastjebs. 

As to reference to a master and trial of issues on report of 
master. Ward v. Paducah, eta, B. Go. I., 620. 

Op what Goubt will takb Judicial Notici. 

Oourt will take judicial notice of ordinary incidents of rail- 
way trayeL Downie v. Hendry. VIII., 386. 

Private knowledge of judge cannot be relied on. Detroit, 
N. J. & T. R Go. V. Grane- X., 602. 

Yabianob. 

Objection to evidence as ground of variance must be taken 
at trial Indianapolis, etc., B. Go. t^. Estes. I., 622. 

Law as to variance. Manuel v. 0., B. I. ft P. B. Go. V., 588. 

Party not bound to prove auy matters of mere surplusage. 
If such facts are alleged and not proved, there is no variance. 
Penna. Goal Go. v, Gonlan, VI., 243. 

NoKSiriT. 

Where defect in plaintiff's case is supplied by evidence of 
defendant, former is entitled to benefit thereof on application 
for nonsuit. Pbinton v. Northern Gent. B. Go. Y., 454. 

When a nonsuit is proper. Johnson v. Ghicago ft N. Y. 
BOo. Vm,, 471. 

Dbxubbbbs to Evidekgs. 

Where on erroneous overruling of demurrer to evidence of 
plaintiff defendant gives in the same evidence, there is no erfor 
calling f<Nr reversal. A. ft N. B. B. Go. v. Beecher. L, 343. 

Where one of two paragraphs of complaint is good,. court ' 
will presume that in overruling a demurrer to evidence, evi^ 



Digitized by VjOOQ IC 



SOS IlfTDEZ DIGEST TO CASES. 

Praetice — Oontinued. 

deuce was applied to good paragraph. Ohio, etc., R Co. r. 

CoUam. v., 654. 

. What demurrer to evidence is taken to admifc. Ohio, etc., 

R Co. V. Oollam. V., 664. 

What motion to arrest testimony admits. Practice in such 
eases. Dick v. Indianapolis, C. & L. B. Co. YUL, 101. 

Demurring to the evidence admits all facts which evidence 
tends to prove. How such demurrer is made. What joinder 
in such demurrer admits. Indianapolis, etc., B. Co. v, McLin. 
VIII., 237. 

What demurrer to evidence admits. Frick v. St. Louis, 
etc., R. Co. VIIL, 280. 

What is admitted by a demurrer to the evidence. True 
test to apply in appellate court. Fowler t;. Bait & Ohio B. . 
R Co. Vm., 480. 

Akguments of COUIS^SEL. 

The natural bias of servants or relations may be comment- 
ed on by counsel Central R Co. v. Mitchell. L, 146. 

Order in which counsel shall address jury is in discretion of 
court. Kttsburg, etc, R Co. v. Martin. VIII., 263. 

Ikstbuctions. 

Charge must be viewed as a whole. Central B. Co. v, Mit- 
cheU. L, 148. 

It is question of law whether evidence tends to prove cause 
of action, but question of fact whether weight of evidence es- 
tablishes it. Indianapolis, etc., R Co. v. Estes. I., 622. 

When verdict and judgment fully warranted by evidence, 
no reversal for faulty instruction. Chicago, etc., R Co. v. 
Doeling. L, 626. 

Giving of abstractly correct instruction is error, if there is 
no evidence to support it. Griswold v. St. Louis, etc., B. 
Co, 1,626. 

Where there is evidence to justify a jury in finding for 
party on whom is burden of proof, the case should not be 
taken from them. Tucker i;. Chicago & N. W. B. Co. 11., 
41. 
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Practice — Continued, 

A question of fact need not be submitted to the jury if it is 
settled by undisputed evidence. Berg v. 0., M. & St. P. B. 
Co. IL, 70. 

Instructions grouping facts and telling legal effect prefer- 
able to generalities. Zimmerman v. Hann. & St. J. B. Oo. 
IL, 191. 

Court cannot by instruction take case from jury where 
there is evidence tending to prove the issue. Chicago, B. & 
Q. R. R Co. V. Sykes. II,, 254. 

Instructions are confined to evidence in the particular case. 
Freidenrich v. Bait. & Ohio B. Co. II., 280. 

When charge does not remove credibility of witness from 
jury. Hoffman v. N. Y. C. & H. R E. Co. IV., 537. 

When case may and may not be taken from jury. Marcott 
V. Marq., H. & 0. R E. Co. IV., 548. 

When charge urging jury to compromise is error. Edens 
V. Hannibal, etc., R Co. V., 459. 

What is improper coercion by court to force jury to a ver- 
dict Terre Haute & I. R Co. v. Jackson. VL, 178. 

When court may give binding instructions to jury as to 
verdict Stewart t;. Lansing. VII., 225. 

Presumption is that all instructions necessary to under- 
standing of case were given. Pittsburg, etc., R Co. v. ^oel. 
VII., 624. 

Instructions need not be as exact as pleadings. Moore v. 
Missouri Pac. R Co. VII., 568. 

No reversal for erroneous instruction where jury find facts 
on which it is based do not exist. Louisville, etc., R Co. t;. 
OiT. VIIL, 94. 

Where court has submitted case to jury and jury has retired, 
court may recall them and direct verdict for defendants. Mc- 
Laren V. Ind. & Vin. R Co. V., 217. 

In charging the jury, distinct legal propositions should not 
be blended in the same paragraph. Chicago, etc., R Co. v, 
Johnson. VIII., 225. 

Instructions are immaterial where jury finds that case does 
not turn on matters discussed. Marcott v. M., H. & 0. R Co. 
VIIL, 306. 

Jury may be instructed to find for defendant where if yer- 
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tnMo^— Continued. 

diet otherwise new trial would be granted. Origgs v, Hous- 
ton. VIIL, 369. 

Where there is evidence tending to show right of recoyery 
by plaintiff, it is error to instruct the jury to find for defend- 
ant. Penna. Oo. v. Stoeike. VIII., 52S. 

Where all evidence on one side is summed up and that on 
the other omitted, the charge is erroneous, as tending to mis- 
lead. Penna. Co. v. Stoeike. VIII., 523. 

Oourt need not in its charge cover every phase of the case, 
when each phase is not called to its notice. Van Alstyne v. 
Houston, etc., R R Co. IX., 447. 

Where evidence bearing on given questions may be com- 
mented on separately in charge. St. Louis, etc., B. Co. r. 
Kirby. X., 214. 

Court may assume in charge fact not disputed by the par- 
ties. St. Louis, etc., B. Co. v. Eirby. X., 214. 

Objection that charge was ** vague and general " is insuflS- 
cient if it does not appear that a more specific one was asked 
for. Sioux City, etc., E. Co. v. Brown. X., 406. 

Points of Couis^skl. 

A refusal to submit specific questions to jury in form sub- 
mitted is not error where they are substantiidly submitted. 
Berg V. C, M. & St. P. B. Co. II., 70. 

It is error to refuse to submit questions of fact material to 
the case to the jury. Atchison, etc., B. Co. v. Plunkett 
n., 127. 

Befusal to charge, when does not prejudice appellant, no 
ground for reversal. Freidenrich v. Bait & Ohio R Co. 
n., 280. 

Where party presents a question of fact, and court does not 
refuse it on ground that it is not justified by the evidence, it 
should be directly aflSrmed or refused. James v. Cowing. II. , 
336. 

A refusal to find a fact on ground that it is immaterial, 
presents a question of law, and if the ruling is error, it justifies 
reversal, though the fact be not conclusively proved. Ibid. 

Befusal to give instruction proper in itself is not error 
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where the doctrine is set out in another instruction. Allen v. 
Burlington, etc., B. Co. Y., 620. 

Where instruction is given at request of party and he takes 
no objection at the time, court will not, on error, pass on cor- 
rectness of instruction. Louisyille, etc., B. Co. v. Wolfe. 
. v., 626. 

Where court fairly states law in instruction of its own, but 
refuses point, party cannot complain. Penna. Co. v. Budel. 
VI., SO, 

Instruction given at instance of one party and not objected 
to by the other, is not ground for reversaL Richmond, etc., 
B. Co. V. Medley. YU., 493. 

Obscure instruction may be cured by clear one. Where 
instructions on particular points are wanted, they must be 
asked for. Pittsburg, etc., B. Co. v. Noel. YII., 524. 

When no reyersal for refusal to give further time to pre- 
pare instructions. Atchison, etc., B. Co. v. Frazier. YIIL, 
72. 

Befusal to instruct jury as requested is not error where in- 
struction is based on fact not true. Nor is such refusal error 
where the request is to instruct that plaintiff was bound to do 
what the eyidence shows he was unable to do. Faber v. St. 
Paul, etc., B. Co. YIIL, 277. 

Where qualification of general charge is needed, it must be 
asked for. Smedes v. Brooklyn & B. B. B. Co. YIIL, 445. 

Instruction inapplicable to facts of case should be refused. 
Meyer tr. Virginia, etc., B. B. Co. IX., 178. 

Instruction is yicious which ignores important fact affecting 
plaintiff's right and defendant's liability. Wabash, etc., B. 
B. Co. V. Bector. IX., 264. 

Instructions offered by parties, but amended by court be- 
fore they are giyen, will be considered as giyen by court of its 
own motion. Swigert v. Hannibal, etc., B. B. Co. IX., 322. 

It is not error to refuse to instruct the jury on a particular 
phase of a case in fayor of either party. Watson v. Mil- 
waukee, etc, B. Co. X., 168. 

Where answer to question would haye determined nothing, 
failure to giye answer cannot be assigned aa error. Dreher v. 
Iowa S. W. B. Co. X., 221. 
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Vbediot. 

Verdict is no precedent. McGinnis v. Canada South. R. 
Co. Vm., 135. 

Special Verdict. 

Beport of referee equivalent to special verdict. When not 
to be disturbed. Wiggins Ferry Co v. Chicago & A. R Co. 

v., 1. 

Where special Ter4ict is demanded and ordered, it will not 
be presumed that general yerdict was also ordered. Effect of 
finding of damages in special verdict. Kelley v. Ohicago, 
etc, B. Co. v., 469. 

Where special finding of facts is inconsistent with general 
verdict, the former controls. Lake Shore, etc., B. Co. v. 
MoCormick. V., 474. 

Court may direct jury to find specially on particular ques- 
tions. Little Bock, etc., B. Co. v. Pankhurst. V., 635. 

Indecisive answers on special findings not repugnant to 
general verdict Laverenz v. C, B. I. & P. B. Co. VI., 
274. 

Presumption as to validity of reasons assigned for motion 
for judgment on special findings. Such findings are part of 
record, Baird v. Chicago, etc., B. Co. VIII. , 128. 

When special findings control general verdict on motion for 
judgment non obstante, there is no presumption in favor of spe- 
cial findings. Pittsburg, etc., E. Co. v. Martin. VIIL, 263. 

Questions to be submitted to jury for special verdict must 
be settled before argument. Pool v. Chicago, M. & St. P. B. 
Co. VIIL, 360. 

Where questions to jury for special verdict are such that 
answers will dispose of the whole case, it is not error to refuse 
to submit other questions bearing on damages only. Watson 
V. Milwaukee, et«., R Co. X., 168. 

When general verdict may be set aside and verdict entered 
on special findings. Hammer v. C, B. I. & P. R Co, X., 
772. 
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Beyebsikg Judgment. 

Judgment against instractionB and rulings of court will be 
reyersed. Ferguson v. Central Iowa E. Co. V., 614. 

Where good answer is held bad on demurrer^ and subse- 
quently evidence is offered in support of it under paragraph 
not authorizing same, appellate court will nevertheless re- 
yerse. Louisyille, eta, R, Co. v. Orr. VIII., 94. 

Where one count in indictment is bad, and there is a 
general verdict, the court will reverse. Comm. 4;. Boston ft 
Me. B. R. Co. VIIL, 297. 

Judgment in solidoon two counts will be reversed in toto if 
erroneous as to one. Little Bock, etc., B. Co. v. Perry. IX., 
610. 

When fixed amount erroneously excluded from verdict, 
court, on reversing judgment, will authorize judgment foi 
amount of verdict, with addition. West t;. Milwaukee, etc., 
B. Co. X., 416. 

Settikg Judgment Aside. 

Where judgment by default is set aside, party cannot com- 
plain that plaintiff's claim is excessive, if the court has taken 
evidence as to true extent of injury. Houston, etc., B. B. 
Co. V. Burke. IX., 59. 

When judgment by default may be set aside. Houston, 
etc., R B. Co. V. Burke. IX., 59. 

A judgment entered by consent for given count, subject to 
any credits defendant may produce vouchers for, is good 
between the parties and privies. Burgess t;. Seligman. IX., 
656. 

New Trials. 

New trial may be granted after a verdict for plaintiff where 
there was some eyidence in his favor and no evidence offered 
by defendant Jones v. C. ft N. W. R Co. L, 61. 

In granting a new trial, evidence offered in favor of winning 
party, though improperly rejected, cannot be considered. 
Jones V. C. ft N. W. B. Co. L, 61. 

Where the verdict is not perverse, a new trial is only 
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Practice — Continued. 

granted npon the moving party paying costs. Jones v. 0. ft 

N. W. E. Co. L, 61. 

Discretion of conrt as to new trial not reyiewable. Ga. & 
E. Co. V. Kicklighter. L, 626. 

Where verdict is in accordance with weight of e vidence^ new 
trial wilt not be granted for trifiing inaccaracies. Boston r. 
6a. R R Co. I., 629. 

Motion for new trial mnst be made before judgment is 
entered, or in same term. Chicago ft N. W. R Go. v. Dimick. 
II., 201. 

Party does not lose right to new trial by moving for judg- 
ment on special findings, notwithstanding general verdict 
Chicago ft N. W. R Co. v. Dimick. IL, 201. 

Where motion requiring notice heard on short notice, it 
will be presumed that this is allowed by rule of court. Henae 
V. St. L., K C, etc., R Co. II., 212. 

Where motion for new trial filed in time is continued, bill 
of exceptions filed in term at which motion is decided is in 
time. Henze v. St. L., K. C. ft N. R Co. II., 212. 

Verdict set aside as against weight of the evidence. Hays 
V. Penna. R Co. IL, 446. 

On motion for new trial, verdict cannot be sustained on 
newly raised and doubtful points of law. Hays v. Penna. R 
Co. IL, 646. 

When motion not filed within time prescribed by statute or 
by agreement of parties it is properly overruled. Beems v. 
Chicago, etc., E. R Co. VL, 222. 

Where verdict excessive, plaintiff must file a remittitur or 
submit to a new trial. Marsh v. Union Pacific R Co. VI., 
367. 

A new trial will not be granted on cumulative evidence. 
Wilson V. S. P. R Co. VII., 400. 

When new trial will be granted because verdict is against 
law. Sweeney v. Central Pac. E. Co. VIII., 151. 

New trial must be granted whenever subs tan tittfi justice is 
not done. Johnson v. Chicago, etc., R Co. VIII., 206. 

Where there is substantial conflict of evidence, denial of new 
trial will not be reversed. Strong v. Placerville R Go. VIIL, 
878. 
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Unless damages seem at first flush ezcessiye, court will not 
disturb the yerdict Indianapolis, etc., B. Go. i;. McLia. 
Vin., 237. 

When court will not grant new trial on ground that yerdict 
is against weight of the eyidence. Pool v. Chicago, M. & 
St. P. B. Co. VIII., 360. 

Verdict will nut be set aside on mere preponderance of testi- 
mony. Eyansyille, etc., B. Co. t;. Harrington. VIIL, 395. 

New trial will not be granted on ground of surprise which 
was result of misapprehension by counsel of the law of the 
case. Beauchamp v. Int., etc., B. B. Co. IX., 307. 

Verdict will not be set aside unless damages are clearly ex- 
ccssiye. H. & T. C. B. B. Co. v. Boehm. IX., 366. 

New trial will not be granted for af ter-discoyered eyidence, 
the only effect of which is to impeach the credibility of a wit- 
ness. Moore v. Chicago, etc., B. R Co. IX., 401. 

Where eyidence fully sustains yerdict, a new trial will not 
be granted merely because of new eyidence cumulatiye in 
effect. Hickenbottom v. Chicago, etc., B. Co. IX., 609. 

Where eyidence is conflicting and is not all before the coui*t, 
new trial will not be granted because yerdict is against weight 
of eyidence. Eyerett v. Union Pac. B. Co. X., 204. . 

When motion should be made for new trial. Beems v, C, 
R I. & P. B. Co. X., 658. 

Fact that three snccessiye juries haye found for plaintiff 
does not depriye the defendant of right of new trial where 
error has been committed. Brown t;. A., T. & S. F. R Co. 
X., 739. 

Where, owing to nature of case stated, party was unpre- 
pared to disproye eyidence introduced, a new trial was granted. 
Kansas City, etc, R Co. v. Hines. X., 770. 

Bills op Exception. 

Bill of exceptions should fully identify eyidence and in- 
structions. A party filing additional abstract cannot claim 
testimony is not presented therein. Wells t^. Burlington, C. 
R A N. B. R Co. IL, 243. 

Memorandum of judge as to reasons for oyerruling motion 
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'BTBOtiot-'ConHnued. 

to set aside award, no part of record. Standish v. Old Col. 

R B. Go. IL, 646. 

Where bill of exceptions and assignments of error differ, 
court will not reyerse. P., C. & St K R Co. v. Wright. V., 
628. 

Exception to ruling on motion for judgment on special in- 
terrogatories, notwithstanding general verdict, presents ques- 
tion on appeal without bill of exceptions. Terre Haute, etc., 

B. Co. V. Clark. VL, 84. 

When assignments of error too generaL Houston & T. 

C. B. Co. V. Shafer. VL, 421. 

Admission of illegal evidence not objected to is no ground 
for reversal. Perry Co. v. Selma, M. & M. B. R Co. VII., 
298. 

Special assignments of error not required in certiorari cases 
on writ of error. Chicago, etc, R Co. v. CampbelL VII., 
545. 

Mode of taking exceptions to refusal to charge as requested. 
Smedes v. Brooklyn, & R B. B. R Co. VIII., 445. 

Where modifications to instructions are excepted to, bill of 
exceptions must show instruction and modification. St Louis, 
etc., R B. Co. V. Hecht. IX., 222. 

Proper method of excepting to reports of master commis- 
sionei-s. Chapman v. Pittsburg, etc., R Co. IX., 484. 

Appeal will be dismissed where exceptions not furnished to 
trial judge within ten days. In re 54 First Mtge. Bonds- 
IX., 739. 

Special exception necessary in order to obtain reversal of 
ruling on question of admission of evidence. Bepublican V. 
R Co. V. Boyse. X., 191. 

When affidavits must be incorporated in bill of exceptions. 
Bepublican V. R Co. v. Boyse, X., 191. 

As to granting bill of exceptions in case tried at former 
term. What is brought up in such case. Indianapolis, etc., R 
Co. V. Pogh. X., 196. 

Exception may be taken to admission of improper testi- 
mony. Bepublican V. R Co. v, Arnold. X., 219. 

Oral statements of judge to jury as to law may be excepted 
to. Bepublican V. R Co. v. Arnold. X., 219. 
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Practdoe— Continued. 

When bill of exceptions ot previons term may be signed nunc 
pro tunc. Bothe v. Dayton^ istc.^ B. Go. X.^ 396. 

A party complaining on appeal of the admission of eyidence 
mast have stated his objections below and taken exceptions- 
He must also haye applied ..for new trial on that ground. 
Louisville, etc., B. Co. v. Winderlick. X., 410. 

Whei^ no motion made on trial to strike out eyidence on 
ground that witness took improper things into account, no 
advantage can be taken of this on appeal. Britton v. Des 
Moines, etc., B. Oo. X., 412. 

Court will not hold that map not mentioned in bill of ex- 
ceptions should have been admitted in evidence. West t^. 
Milwaukee, etc., R Co. X., 415. 

When bill of exceptions not certified to contain all evidence, 
statement of trial judge in charge will be accepted as verity 
on appeal West v. Milwaukee, etc., R Co. X., 415. 

Objection cannot bo urged on appeal to which exception 
was not taken. Penna, R Co. v. Eeichert X., 429. 

If instructions are excepted to when made it is sufficient, 
though motion for new trial was not in time. Beems v. C, R 
L & R B. Co. X., 668. 

Certiorari to CaRREcrr Becobb. 

As to certiorari to correct record. Penna. Co. v. Holder- 
man. I., 285. 

Appeals. 

Appeal after death of one of adverse parties and before sub- 
stitution of his successor is premature. Sheldon v. Dalton. 
VIII., 155. 

Cost of printing appeal case by successful party is taxable 
as part of costs. Salter v. Utica & B. R B, Co. VIII., 216. 

Writs of certiorari to tax assessments dismissed for laches. 
State V. Binninger. I., 410. 

What Questions are Baised on Appeal. 

Where no objection below to damages as excessive, this 
question is not before an appellate court. Penna. Coal Oo. r. 
Oonlan. VI., 243. 
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Tm^c^— Continued. 

Matter not raised in the conrt below will not be considered 
on error. Slossen v. Burlington, etc., B. Co. YII., 509. 

Qaestions not raised below will not be considered aboTe. 
Mead v. Burlington, etc,, B. Co. VIL, 550. 

Court will not rererse for insnflSciency of eyidence. Moore 
V. Missouri Pac. B. Co. VIL, 668. 

AppeUate court will not review sufiSciency of evidence to 
support a verdict Hudson t;. Chicago & N. B. Co. VIIL, 
464. 

Where there is evidence to sustain a verdict, same cannot 
be reviewed on appeal. Wilson t;. Southern Pac. B. B. Co. 
IX., 161. 

Where there is evidence to support verdict, court will not 
determine its credibility or relative weight. Evansville, etc, 
B. B. Co. V. Montgomery. IX., 195. 

When defendant does not deny existence ot exhibits men- 
tioned in bill, he cannot object on appeal to their non-produc- 
tion. Chapman r. Pittsburg, etc., R Co. IX., 484. 

When validity of attachment will not be considered on ap- 
peal, the court below not having passed on the point Chap- 
man V, Pittsburg, etc., R Co. IX., 484. 

A party tacitly conceding a particular fact on trial will not 
be allowed to deny such fact on appeal. Bray's Adm'r v, Selig- 
man's Adm'r. IX., 653. 

Preemption. 

See Hokbstead; Land O&aitt. 

Preferred Stock. 

See Stock. 

PreUminary Iiqimetioit 

See Injunction. 
Promissory Hotea 

See Bills and Notes. 

Promotera 

When contract of promoters is and is not binding on cor- 
poration. Little Bock, etc., R R. Co. v. Perry. IX., 610. 
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PnUic Vm. 

See EmKBNT Dohaik. 
PimitiTe Damages. 

See Damages. 
Parehaiers. 

See FoKEOLOsusB. 

duo Warranto. 

Writ will not lie for office of chief engineer of railroi^ com* 
pany- Eliason i;. Coleman. IX. ^ 433. 

Proceedings equivalent to, in Colorado are exclasive. Atchi- 
son, T. & S. F. K Co. V. People. IX., 542. 

Proceedings by quo warranto are not legal in Colorado. 
Central & (Georgetown B. B. Co. v. People. IX., 546. 

Keceiyer. 

AppoiirrMBNT. 

PowEBS AND Duties. 

Liabilities. 

Status of CoMPAinr dubikg Begsivebship. 

Belatiye Pbiobities. 

Beceiybb's Cebtificates. 

Otheb Mattebs. 

Appoihtkbnt. 

General powers of a conrt of equity talcing possession of 
property by a receiver. Gibert v. W. C, V. M. & Gt. S. B. 
Co. I., 473. 

Where railway company has neyer commenced to acquire 
lands, receiver cannot be appointed. In re Birmingham & 
L. J. B. Co. III., 616. 

Cannot be appointed by jndge in vacation. Hammock r. 
Farmer's L. & T. Co. VII., 465. 

Will not be appointed of either of two consolidating com- 
panies on ground that some of stockholders have been re- 
strained by injunction from taking part in meeting to elect 
directors of new company. Bailway Co. v. Jewett. VIII., 
702. 

Will not be appointed without notice, unless delay will cause 
irreparable loss. Bailway Co. v. Jewett. VIII., 702. 
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Seoeiyer — Continued. 

What is safficient to constitute president and directors of 
company receivers. Ex parte Brown et ux. IX.^ 723. In 
re 54 First Mortgage Bonds. IX., 739. 

Powers and Duties. 

When receiver authorized to lease another road and to con- 
tribute to building of new one. Gibert v. W. C, V. M. ft 
Gt. S. R Co. I., 473. 

Liabilities incurred by, are lien on premises sold at fore- 
closure sale in hands of purchaser. F. L. ft T. Go. v. Cent 
R R Co. I., 630. 

When entitled to additional compensation. When may 
himself act as superintendent. Sales by to corporation not 
fraudulent. Farmer's L. ft T. Go. v. Central R R of Iowa. 
II., 651. 

Cannot without authority contract for municipal aid. 
Smith 9. McCullough. III., 159. 

Where net earnings of road will purchase rolling-stock, 
court will not authorize a receiver to execute car trust for that 
purpose. Taylor v. Phila. ft R R Co. III., 177. 

To authorize to execute leases, bring ejectment, etc., con- 
veyance of real estate to, necessary. When merely authorized 
to sell, takes no title. Union Trust Co. v. Weber. III., 583. 

Cannot get in unpaid calls. In re Birmingham & L. J. R 
Co. III., 616. 

May be authorized to keep road in repair and to manage 
and use it in ordinary way. Barton v. Barbour. IV., 1. 

Are public agents. Powers of, may be enlarged by court. 
Cannot incur debts to be paid otherwise than out of earnings. 
State need not continue receivership until said debts are paid. 
State V. Edgefield & K. R. R Co. IV., 86. 

Has no power to lease the road. State v. McMinnville ft 
M. R Co. IV., 95. 

Holds for all interested parties. Must apply net income to 
current expenses under terms of mortgage. Poland r. La- 
moille Valley R Co. IV., 408. 

Court will order receiver to pay tax without auditor's cer- 
tificate. PeiTy Co. V. Selma, etc., R Co. VII., 298. 
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Beoeiyer — Continued. 

Payments made by receivers operating a road to connecting 
roads for freights received belonging to them, are properly 
iJlowed to said receivers as a credit. Meyer v. Johnston. 
VIIL, 584. 

Has no power without authority of court to make a contract 
to bind the trust. All such contracts are subject to control 
of chancellor. Lehigh Goal & NaT. Co. t;. Central B. B. of 
N. J, IX., 479. 

LlABILITIBS. 

Proper practice where reoeiyer is personally liable for negli- 
gence in operating road. Brown v, Wabash B. Co. I., 626. 

Action cannot be maintained against, when discharged. 
F. L. & T. Co. V. Central B. R Co. I., 630. 

Is personally liable for injuries on line of which he Tdun- 
tarily takes control, or which he takes under lease by permis- 
sion of court and not as receiver. Kain v. Smith. II., 545. 

Cannot be sued without leave of court for cause of action 
arising in same State where court appointed him. Barton v, 
Barbour. IV., 1. 

Cannot be sued without leave of court appointing him. 
Court may either allow suit at law or grant issue to settle 
facts. Barton v. Barbour. IV., 1. 

Injuries to passengers and employes during receivership 
should be compensated for out of earnings in priority to mort- 
gage or other debts. Ex parte Brown. IX., 723 et uz. 

Status of Company dueing Beckiveeship. 

Liability of company taking possession of road in hands of 
receiver. Brown v. Wabash E. Co. I., 626. 

Where road is in hands of, equity will not entertain action 
for injuries or death. Brown v. Wabash B. Co. I., 626. 

Court will not, on appointment of, pass on propriety of 
postponing meeting for election of officers. Taylor v. Phila. 
& R B. Co. I., 627. 

When property is in hands of receiver, company is not liable 
for servant's negligence. Turner v. Hannibal, etc., B. Co. 
VL, 38. 
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Beceiver — Continued. 

Company is liable for injury to stock while road in hands 
of receiyer. Kansas Pac. E. R. Co. v. Wood. VL, 6S2. 

When chancellor may order election of directors pending a 
receivership. Lehigh C. & N. Co. v. Central B. Co. of N. J. 
IX., 512. 

Sale of property by receiver does not affect right of com- 
pany io elect directors. State v. Merchant. IX., 616. 

Bblative Priorities. 

Creditors for materials at time of appointment of receiver 
entitled to priority over mortgage bondholders. Williamson 
V. W. C, etc., R Co. I., 498. 

Execution creditors at time of appointment of receiver have 
priority over trust creditors. Gibert v. W. C, etc., R. Co. 
L, 612. 

Belative rights of mortgagee and holder of debentures to 
funds in hands of receiver. Harrison t;. C. M. K Co. L, 
601. 

Where receiver is appointed, claim for advances is postponed 
to mortgage bondholders. In re Eelly t;. Beceiver. I., 617. 

Net earnings while in charge of, not applicable to claims 
for damages accruing before appointment D. M. & B. Co. 
V. Case. I., 630. 

As to payment of current receipts of road while in hands 
of, to claimants for work done prior to appointment of. Tay- 
lor i;. Phila., etc., R R Co. L, 632. 

Said claimants may receive receiver's certificates. Id. 

Belative priority of mortgage and of general creditors as to 
money in hands of receiver. Bules applicable to this question. 
Addison et al. v. Lewis et al. IX., 703. 

BBGBrvEB's Certifioatbs. 

Certificates issued by receiver, not entitled to be paid out of 
any fund and subject to equitable defences against payee whem 
ill hands of third party. Turner v. P. & S. R Co. I., 348. 

Certificates issued not negotiable. Union Trust Co. v. Chi- 
cago, etc., R Co. I., 630. 

Cannot delegate sale of certificates. Union Trust Co^ «. 
Chicago, etc., R Co. I., 680. 
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Saoeiyer — Continued* 

- May issue certificates to raise money to discharge chattel 
mortgage and pay current expenses. Sight of court to give 
certificates with lien prior to mortgage cannot be disputed after 
issue. Humphreys t;. Allen. IV., 14. 

Where certificates are issued by, with knowledge and assent 
of bondholders, said bondholders are estopped from denying 
priority of lien of certificates. Principle applied to case of 
quasi receiyers. Langdon v. Yt. & Can. B. B. Go. IV., 33. 

Otheb Mattbbs. 

Owners of leased cars entitled to recoTcr compensation for 
use of by receiver. Myer v. Oar Co. II., 375. 

Appointment of receiver does not discharge tax liens not 
carried forward or extended. Union Trust Co. v. Weber. 
III., 683. 

Change of incumbent in office of receiver does not affect 
status of claims against property arising during receivership. 
Bx parte Brown et ux. IX., 723. 

Bedtals in Aid Bonds. 

See Municipal SuBscRiPTioira. 
Beoords. 

See EvTDBKCB. 
Bepilatiotti. 

See BuLES and Begulatioks. 



What is covered by terms of general release. Little Bock, 
etc., B. Co. V. Page. VIL, 36. 

Belease of claim may be proved to have been obtained by 
fraud. If given after suit brought without knowledge pf 
counsel, it will not stand unless utmost bona fides shown. 
Bussian v. Milwaukee, L. S. & W. B. Co. X., 716. 

Benumd of Causea. 

See JuBiSDicTiOK. 
BeorganintioiL 

See Cobpobatiok; Fobsclosi^bx. 
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Xeplevin. 

When it will lie for property unlawfully leyied on ior 
L. S. & M. S. B. Go. t^. Boadu L, 184. 

BetdMion. 

See OovTRAXJT. 
Bes A^judieata. 

When matter may properly be deemed feB i4j«dioata. 
Bailroad Cos. v. Schutte. IIL, L 

Bipariaa Bights. 

See Watbbs. 
Bi^era. 

See Watbbs. 
Bnles and Begnlationa. 

See SvavAWTB. 

Presumption as to knowledge of by senrant. Penna. R Go. 
V. Langdon. L, 87. 

As to trayelling in freight car. B. & M. B. B. Go. v. Bose. 
L, 353. 

Notice of to passenger, how must be giyen. B. & M. B. B. 
Go. V. Bose. I., 253. 

Street-car company may prohibit passengers from riding on 
front platform. Wells v, Lynn & Boston B. R Go. IL, 27. 

Not admissible in evidence as against servant who never 
ktiew of them. Atchison, etc., K Go. t;. Plunkett IL, 127. 

Bule requiring unloaded cars to be taken to machine shop 
for inspection is reasonable. Flannagan v. G. & N. W. R Go. 
II., 150. 

Bule requiring purchase of tickets valid. Lane t*. East 
Tenn., Va. & Ga. R Go. II., 278. 

In action by servant for injury, evidence as to rules of cau- 
tion laid down for backing cars is admissible. Beems v. Ghi- 
cago, R L & P. R Go. VI., 222. 

Begulation requiring passenger who stops over to procure 
stop-over ticket and present same to conductor, is reasonable. 
Yorton t>. Milwaukee, etc., B. Go. VI., 322. 

Agreement of servant to o^bey all rules does not warrant 
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Bules and BAgviAiioBB— -Continued. 

oempan J in assigning him to dnty outside scope of his employ- 
ment. Jones V. Lake Shore, etc., B. Go. VIII., 221. 

Witness cannot be called upon to construe rules uid regula- 
tions. Penna. Go. v. Stoelke. VIII., 523. 

Gompany may make rules as to its stations which are rea- 
sonable, and may forbid hackmen and the like from being on 
the premises. Summit v. State. IX., 302. 

Bules of company held admissible in evidence in case of in- 
jury to servant by violation thereof. Beems v. G., B. I. & P. 
B.Go. X., 658. 

Booi^ Projectint^ Iiquriet caused by. 

Glark t. St. Paul & Sioux Gity B. Go. II., 240. 
Bope, Iiquriet Caused by Defect in. 

Derrenbacher v. Lehigh Valley B. B.* Go. IV., 624. 

Galveston, H. & S. A. B. B. Go. IV., 628. 

Baker v. Allegheny V. B. B. Go. VIU., 141. 

Sale. 

See FOBBCLOSXTBB. 

Sand Box, Iiquries Caused by Befbct in. 
Edens v. Hannibal ft St Joe B. B. Go. V., 459. 

8eaL 

Where instrument has seal of corporation attached, pre- 
sumption is that person using the seal had authority to do so* 
Ind. ft St. L. B. Go. v. Morganstown. IX., 469. 

ServaiKCt. 

How FAB OOMPAirr is LlAfiLB FOE TOBIS OF SBBVAirtS. 

Declabatioks. 

Illegal GoMBiNAxiaN. 

Gapacity of Sebvants to Testify. 

Abb kot Gompetent Jubobs. 

Oblioation of Gompany as to Machikbby, Bollxng 

StOCK, ETC. 

Obligation of Gompany as to Boad-bed and Tbaok. 
Pbeiloub Duties outside Scope of Sbby ant's Empia)?- 

kent. 
Bisks of Ehploymbnt. 
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Servants — Continued. 
Nbgligenoe — Instances, 
oontbibutory negligence. 
BuLEs AND Regulations. 
Persons on Train or at Work at Sbbyant's Bbqubbt 

OR Permission. 
Custom. 
Pleading. 
Pellow-Servants. 

1. General Principles, 

2. Under Statutes, 

3. Who are Fellow-Servants. 

4. Who are not Fellow- Servants.^ 

5. Other Matters, 

Exemption of Servants from Road Dutt. 
Position of Servants where Corporations Opbbatb 
Road. 

How* FAR Company Liable for Torts of Sekyant& 

Company liable for negligent expulsion of trespasser from 
train by conductor, but not for malicious expulsion. Penna. 
Co. v. Toomey. I., 461. 

Where trespass vi et armis lies against master for act of ser- 
vant. A. y. R. Co. v. McLean. L, 464. 

Where conductor is in performance of duty the company is 
liable for his acts though he may have been in fault and acted 
beyond the line of his duty. Chicago^ B. & Q. R. Co. v. Sykes. 
IL> 254. 

Servants have implied power to remove trespassers, and if 
they illegally remove party, company is liable. Hoffman v. 
N. Y., C. & H. R. R. Co. IV., 537. 

Where servants drench passenger with water, company is 
liable. T. H. & I. R. Co. v. Jackson. VL, 178. 

Company is liable for wilful and malicious tort of servant 
acting within scope of his duty. Chicago City R. Co. t^. Mc- 
Mahon. VHI., 68. 

Employer not liable for wilful torts of servants or for acts 
beyond scope of servant's employment. Marion r. Chicago, 
etc., R Co. Vm., 177. 

' Act of servant in removing trespasser not act of company 
unless act was the servant's general or particular duty. Marion 
V. Chicago, etc., R. Co. VIII., 177. 



Digitized by VjOOQ IC 



INDBZ DIGB8T TO CABB8. 327 

Serraiitfl — Continued. 

Master only liable for torts of seryants when within scope 
of employment. As to torts to passengerB. Johnson v, Chi- 
cago, etc., E. Co. VIII., 206. 

Where servant kicked off trespasser on engine, injnriDg him: 
Hddy this was within scope of servant's employment and com- 
pany was liable. Carter t;. Loaisville, etc., B. Co. VIII., 
347. 

Master is liable for a wilful though provoked assault by a 
brakeman on a passenger. Chicago & E. B. Co. i;. Flexman. 
VIII., 354. 

It is competent to prove that conductor is acting within 
the scope of his authority in ordering a passenger to be ar- 
fested. Galveston, etc., B. B. Co. t;. Donahoe. IX., 287. 

Master is not liable, for unauthorized malicious act of his 
servant, in exemplary damages, unless he ratifies the same. 
Galveston, etc., K B. Co. v. Donahoe. IX., 287. 

Company is liable for negligence of agent. H. & T. C. 
B. B. Co. V. Band. IX., 399. 

A railroad company is liable for the act of its conductor in 
throwing a passenger from a car. Schultz r. Third Ave. 
R B. Co. IX., 412. 

Declabatioks. 
See EviDENOB* 

In action by servant for injury caused by fellow-servant, 
declarations of road-master as to capacity of latter held inad- 
missible. McDermott v. Hannibal, etc., B. Co. II., 85. 

Admissions of engineer building road as to defects, not 
tdlowable as against lessee. Bait. & Ohio B. Co. v. S. S. I. S, 
Dist. II., 167. 

In action for loss of baggage, declarations of servant that 
he could not find it are admissible for plaintiff. Bait. & 
Ohio B. K Co. i;. Campbell. III., 246. 

In suit by brakeman for injuries alleged to be occasioned 
by incompetency of engineer, declarations of engineer that he 
would as leave as not run over plaintifF are admissible. If the 
injury was occasioned by personal malice the company was 
not liable. Houston, etc., B. Co. v. Wylie. V., 541. 
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Servants — Contintied. 

Declarations of flagman at crossing jnst before accident 
admissible to prove failure of company to provide flagman. 
Penna. Co. v. Rudel. VL, 30. 

Declarations of servant admissible against company when 
part of res gest®. Adams v. Hannibal & St J. B. Oo. YII., 
414. 

Declarations of agent of master as to defect in machinery 
after accident do not bind master unless he had previous 
knowledge. Baker v. Allegheny V. B. Co. VIII., 141. 

Admissions of condactor made some days after occurrence 
that he kicked passenger off train are not admissible as put 
of res gestffi, Moore v, Chicago, etc., R R Co. IX., 401. 

Illegal Cokbikatiok. 

When mandamus' will issue to compel railway company to 
transport freight, notwithstanding illegal combination of 
employes to stop work. People v. N. Y. Central, etc., R B. 
Co. IX., 1. 

Capaoitt op SBEVAirra to Tbbtipt. 
See Eyidencb. 

Servants or agents of a party haTe no such interest as 
affects their testimony. Marquette, etc., R B. Co. t;. Eirk- 
wood. IX., 85. 

Evidence of servants is admissible for the company. Tucker 
V. Duncan. VI., 268. 

Is KOT COKPBTEKT JUBOE. 

Servant is not a competent juror in case to which oompai^ 
is a party. Central B. Co. v. Mitchell. I., 145. 

Obligation of Company as to Machikbby, Bollino 
Stock, etc. 

Injury from defect of boiler owing to lack of care to have 
same repaired, is ground of recovery frOm company. Fuller 
p, Jewett. I., 109. 

Duty of master as to machinery in use by servaj^t. Fuller 
V. Jewett. I., 109. 
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. Company liable for. injnry to from defectiye cowcatcher. 
Indianapolis^ etc., B. Go. v. Estes. I., 623. 

Obligation of master to famish safe machinery for servant 
and to keep same in good order. Porter v. Hannibal & 
St. J. R Co. II., 44. 

Bole as to injuries to seryants from patent and latent dc- 
fecifi. What risks the seryant runs. Against what risks he 
is not bound to gaard himself. How far must notice patent 
defects. Porter v. Hannibal & St. J. R. Co. II., 44. 

Where injury to servant by defective machinery master 
aBUK>t defend on ground that injury was caused by negligeuce 
of fellow-servant. Cone v. D., L. ft W. R R Co. IL, 67. 

Obligation of railroad com'panies to servants as to struc- 
tures and engines and the selection of foUow-employSs. Hol- 
den p. Fitchburg R Co. IL, 94. 

Bailroad company not neglig^t in failing to repair unused 
mr by which injury is occasioned to servant. Flannagan v. 
(Hiicago & N. W. R R. Co. II., 150. 

Degree of care master is bound to take in providing suitable 
tools and machinery for servant Gates v. South Minn. B. R. 
Co. IL, 237. 

Obligation of master to furnish safe machinery for trse of 
servant. Kain v. Smith. 11.^ 545. 

Duty of master to servant as regards machinery. What 
evidence necessary to prove negligence. Galveston, H. ft S. 
A. R B. Co. V, Delahunty. IV., 628. 

No implied warranty on part of master that apparatus of 
servant are sound. Obligation of master in regard to ap- 
paratus. Little Bock, etc., R R Co. t;. Duffey. IV., 
637. 

Bules governing in suits by employes stated. Granville v. 
Minneapolis, etc., R B. Co. VL, 612, 613. 

An employer who introduces, without notice to his em- 
ploy6, new and unusual machinery, whether belonging to 
himself or another, involving an unexpected or unanticipated 
danger, through the introduction of which the employ^, while 
using the care and diligence incident to his employment, 
meets with an accident, is liable in damages. O'Keil v. St. 
Louis, etc., B. R Co. VL, 614. 
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Injury to employfi by defectdre car. Palmer v. Denyer, 
etc., R R Co. VI., 615. 

Duty of master as to machinery in workshop. Totten v. 
Penna. R. R Co. VI., 616. 

Duty of master as to furnishing safe machinery. Principle 
applied to case of alleged defective eye-bolt which occasioned 
injury to car-oonpler. Painter v. Northern Central B. Co. 
v., 454. 

Obligation to furnish reasonably safe tools and machinery 
and to keep same in proper condition. When not bound to 
discard old styles of machinery and adopt new ones. Lake 
Shore, etc., B. Co. v. McGormick. V., 474. 

Company not bound to repeat tests on cars received from 
another line. Ballow v. Chicago, etc., R Co. V., 480. 

Duty of master as to safe tools and appliances. Pittsburg, 
etc., R Co. V. Sentmeyer. V., 508. 

Obligation of master in providing safe machinery and pre- 
serving same in that condition cannot be delegated to fellow- 
servant so as to exempt master from liability. Herbert v. 
Northern Pac. R Co. VIIL, 85. 

Master not bound to have the yery best and safest mn- 
chinery^and to use extraordinary diligence to keep same in 
repair. Louisville & N. R Co. v. Orr. VIII., 94. Umbaok 
V. L. 8. & M. 8. R Co. VIIL, 98. 

Company need not furnish best mechanical appliances, es- 
pecially when utility is questionable. McGinnes t^. Can. 
South. R Co. VIIL, 135. 

Duty of master as to keeping machinery in repair. Duty 
of servant to notify him of defect. External and internal 
defects. Different measure of duty where article is and is 
not perishable. Bopes. Baker v. Allegheny V. R Co. 
VIIL, 14L 

Where servant is killed by undiscoTerable flaw^ in engine 
wheel, the company is not liable. Durkin v. Sharp. VIIL, 
520. 

OsLioATioxr OF CoMPAirr as to Road-bed and Track. 

Obligation of company to keep its road in safe conditi<m. 
Central R Co. v, Mitchell L, 145. 
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Company nofc bound as to its employes to ballast the track. 
Phila. ft R. R Go. v. Schertle. II., 158. 

How far company in constracting track, bound as to em- 
ploy6a to proyide against land-slides, washouts, etc., peculiar 
to region. Gates v. Southern Minn. B. Co. II., 237. 

If mere fact that train is thrown off track be prima-faoie 
presumption of negligence as to employ 6, fact that track is in 
good order and cars also and train not running at dangerous 
speed rebuts the presumption* Lockwood v. Chicago ft N. 
W. B. Co. VI., 151. 

Company does not insure to serrant perfection of road-bed. 
Measure of its duty in this regard. Batterson v. Chicago, 
etc., E. Co. Vni., 123. 

Obligation of company to servant as to condition of track. 
Sufficient if constructed by competent engineers. Not bound 
to proyide against unprecedented storms. Houston ft T. C. 
B. Co. V. Fowler. VIII., 504. 

Duty of company to its servants with regard to inspection 
of track. Durkin v. Sharp. VIII., 520. 

PiBiLOUS Duties Outside Scope of Sbevakt^s Employ- 
ment. 

A servant assumes the ordinary risk of his employment, 
but the master must not expose him without notice to extra- 
ordinary danger. Mich. Central B. Co. v. Smithson. L, 101. 

Where plaintiff was injured while coupling cars, it was for 
the jury to say whether his employment required the service. 
£[0 being in command of train at time cannot be heard to 
complain that mode of doing work was wrong. Ferguson t;. 
Central Iowa B. Ca VI., 614. 

If a master or another servant, standing towards the ser- 
vant injured in the relation of superior, orders the latter into 
a situation of danger, and he obeys and is thereby injured, 
the law will not charge him with contributory negligence, 
unless the danger was so glaring that no prudent man would 
have entered into it. MiDer v. Union Pacific B. R Co. 
VI., 614. 

Although company is notliablefor injury from misconduct 
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of feUow-scrvanty it is bound not to place serrant in peril 
against which proper diligence could guard him. Herbert v. 
Northern Pac. E. Co. VIIL, 86, 

Mere fact that serrant is infant does not giye cause of 
action against master for setting him at dangerous work. 
McGinnis v. Can. S. R. Co. VIIL, 135. 

In action by brakeman against company for iujury while 
doing dangerous work, his declarations are admissible to show 
he did not enter on work of his own accord. Jones v. Lake 
Shore, etc., R. Co. VIIL, 221. 

Evidence was also admissible to show that the work was 
outside the line of his employment Id. 

Agreement of servant to obey all rules does not warrant 
company in assigning him to duty outside the scope of bis 
employment. Id. 

Bisks of Employmbkt. 

brakeman cannot recover for injuries caused by catching 
hand in coupling link while performing duty. Day v. To- 
leSo, etc., E. Co. 11. , 136. 

Servant bound to take notice of patent defects and of law 
of gravitation. Walsh v. St. Paul & D. R Co. 11. , 144. 

Servant employed in removing trains of unloaded cars for 
inspection is assumed to take risk of his employment. Flan- 
nagan v, C. & K W. R. Co. l!., 150. 

Company not liable for injury to servant in such case oc- 
casioned by defect in car, while said servant acted under 
orders of foreman ignorant of such defect. Id. 

Servant engaged in dangerous employment presumed to 
run all hazards incident thereto. Clark v. St. Paul & S. C. 
E. B. Co. IL, 240. 

Servant engaged in dangerous employment presumed to 
run all the risks of such employment. Principle applied 
where brakeman riding on top of cars was knocked off at 
bridge. Wells v, Burlington, C. R & K R. R Co. IL, 243. 

Brakeman injured while coupling cars presumed to run 
risk of his employment. Nashville, C. ft St. L. R R Co. v. 
Wheeler. IV., 633. 

Servant assumes risks incident to employment and also 



Digitized by VjOOQ IC 



INDEX DIGI8T TO CA8B8. 388 

fkitTKOiA— Continued. 

those not incident, if he has notice of them, nnless master 
has promised to remoye them. Little Book & Ft. S. R. Go. 
V. Dnffey. IV., 637. 

Where servant injured by yicions mare: ffeld, he conld not 
recover, as he knew of the vicious character of the beast and 
ran the risk. The evidence held insufiScient to show that 
company knew the mare was vicious. Oreen & Goates Sts. 
Pass. E. Co. V. Bresmer. IV., 647. 

Servant knowing risks of employment cannot recover for 
injury because there is a safer mode of conducting the busi* 
ness not used. iN'aylor v. Ghicago, etc., B. Go. V., 460. 

Mere fact that cars in yard are permitted to move without 
abrakemanis not evidence of negligence to servant who knows 
the rules. Kelley v. Ghicago, etc., B. Go. V., 469. 

Servant assumes ordinary risk of employment, but master 
undertakes not to expose him to greater risks than those 
which fairly belong to his employment Lake Shore, etc., B. 
Co. V. McCormick. V., 474. 

Where servant was injured while disobeying rules of com- 
pany by condition of frogs and switches of which he had no- 
tice: Held, he could not recover. Lake Shore, eta, B. Co. v. 
McCormick. V., 474. 

Where brakeman injured by hidden defect in ladder of car 
from another line which he had frequently used: Held, he 
could not recover. Ballon v. Chicago, etc., R Co. V., 480. 

Servant assumes all risks of employment which he volun- 
tarily assumes and might have avoided by exercise of ordinary 
care. Pittsburg, etc., B. Co. v. Sentmeyer. V., 608. 

Where servant on train is knocked off by concussion caused 
by necessary stoppage without any previous signal, the com* 
pany was held not liable. Missouri Pac. B. Go. v. Haley. 
v., 694. 

Injury to car-shoveller by overturning of car held a risk of 
his employment, and therefore recovery was precluded. How- 
land V. Milwaukee, etc., B. Go. V., 678. 

Where brakeman knew a bridge was low, but remained in 
service of company and was knocked off car and killed: Held, 
the company was not liable. Bains v. St. Louis, etc., B. Go. 
v., 610. 
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Where servant after knowing defect in machinefj oon- 
tinnes to nge same, he is presumed to run risk of employment. 
Houston 4 T. 0. B. Co. v. Myers. VIII., 114. 

When servant using machinery for long time and knowing 
defect therein is presumed to run risk of employment Louis- 
ville, etc., E. Co. V. Orr. VIII., 94. Umback v. L. S. & M. 
S. R. Co. VIIL, 98. 

It is no breach of duty for master to subject servant to dan- 
gerous employment where servant knows risks. McGinnis v. 
Can. S. Bridge Co. VIII., 135. 

Where servant knowing of want of fences was injured in 
collision produced by that cause, the company is not liable. 
Sweeney v. Cent. Pac. R. Co. VIIL, 151. 

In this case servant was held to have assumed risk caused 
by existence of small open ditches, and could not recover for 
injury occasioned by falling into one of these. DeForest v. 
Jewett VIIL, 495. 

Master is not liable for injury to servant while performing 
dangerous but necessary duty within scope of employment 
where his chance of seeing danger was equal to that of the 
company. Houston & T. 0. R. R. Co. v. Fowler. VIIL, 
504. 

How far inexperienced employ^ did know or ought to have 
known of absence of blocks between guard-rails and rails of 
track considered. Mayes v. Chicago, etc., R. R. Co. VIIL, 
5«7. 

NEOLiGBifTOE— Instances. 

Injury received from coupling cars by brakemen held not 
to have resulted from legal negligence of company. Michigan 
Central R. Co. v. Smithson. I., 101. 

New trial granted in action by brakeman injured while 
coupling cars. Hammer v. C, R. I. & P. R. Co. X., 772. 

May recover damages for injuries sustained by stepping in 
hole under a tie where defect was not patent Porter v. Han- 
nibal^ St. J. R. Co. IL, 44. ^ 

Company held liable to servant for injury caused by fall of 
derrick allowed to remain in such a position as liable to be 
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knocked down by passing train. Holden v. Fitchbnrg B. Go. 

n.,94. 

Where servant is struck in freight yard by car switched oflf 
as usual, while standing or stooping on track, and is killed, no 
damages can be recovered. Hallihan v. Hannibal & St. J. B. 
E. Co. II., 117. 

Where a railroad company has habitually received cars with 
timber projecting from ends, it is not negligence to permit a 
servant to couple such cars. Atchison, etc., B. Go. v. Plun- 
kett. II., 127. 

Gircumstances of death of servant, caused by alleged defedt 
in steps of engine and rough road-bed: ffeld, to disclose no 
negligence on part of company. Phila. & B. B. Go. v. Schertle. 
II., 168. 

Person employed as detective riding on hand-car may re- 
cover for injury caused by unfitness of conveyance, negligence 
of servants, and high rate of speed. Pool v. Chicago, M. & St 
P. B. Co. III., 332. 

Company cannot construct cattle-chutes so near track as to 
endanger servants on passing trains. What evidence admissi- 
ble in such case as to duty of servant and safety of employ- 
ment. Allen V. Burlington, etc., B. Co. Y., 620. 

Bnnning train at unlawful speed through city is no evidence 
of negligence as to servant on train. Lockwood v. Chicago 
ft N. W. B. Co. VL, 161. 

Where switchman was ordered to keep look-out for passenger 
train, and to switch baggage car on side track if not loaded 
in a given time: ffeld, this was care, and not negligence. 
Foley V. Chicago ft N. W. B. Co. VI., 161. 

Company as to servant not bound to assume negligence on 
part of those carrying nitro-glycerine in its cars and need not 
guard against same. Foley v. Chicago ft N. W. B. Co. VI., 
161. 

Fact that servant's foot caught in rail does not excuse com- 
pany for negligently rnnning over him. Beems v. G., B. I. ft 
P. B. B. Co. X., 658. 

COKTRIBUTOBY NeOLIGEKOB. 

Where a servant attempted to mount moving oar to prevent 
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collision^ and was injured while so doing: Edd, not gnilty of 
contribatory negligence per se. Kelley i;. C, M. & St P. B. 
Oo. II., 65. 

Section hand mn over by detached cars held not gnilty of 
contribatory negligence. Persons in charge of cars held guilty 
of negligence under the circumstances. Farley v. C, B. L ft 
P. B. Co. II., 108. 

Engineer was injured by oyertuming of engine caused by 
badness of track. The evidence as to his knowledge of con- 
dition of track held sufficient to warrant submission of contri- 
Outcry negligence to jary. Hawley v. Northern Central B. Co. 
IL, 248. 

Where seryant on hand-car lets feet hang down and is 
struck by loose plank at crossing, he is not guilty of contribu- 
tory negligence. Pool v. Chicago, M. & St. P. B. Co. III., 
332. 

Servant is bound to use ordinary care in exercising his em- 
ployment. Wabash B. Co. v. Elliott IV., 651. 

Uncoupling cars and engine while train is in motion is con- 
tributory negligence. Lockwood r. Chicago & K.. W. R Co. 
VI., 151. 

Fact that servant went between cars, when moving at too 
great speed to uncouple them: Held; not necessarily contribu- 
tory negligence. Beems r. Chicago, B. I. & P. R Co. VL, 
222. 

If plaintiff was rightf ally on track when injured, his motive 
is quite immaterial. Penna. Coal Co., v. Conlan. VL, 243. 

Opinions of other employes not admissible to prove that 
servant need not have been where he was when killed. Penna. 
Coal Co. V. Conlan. VI., 243. 

Function of servant is material in inquiry as to whether he 
exercised due care. Penna. Coal Co. v, Conlan. VI., 243. 

When engineer jamps from engine to avoid collision, it is 
for the jury to say whether he was guilty of contributory neg- 
ligence in doing so. Central E. Co. v. Boach. VIIL, 79. 

When brakeman guilty of contributory negligence in coup- 
ling cars while fireman in charge of train. Houston & T. 0. 
B. Co. V. Myers. VIII., 114. 

Not contributory negligence for brakeman to run in be- 
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tween two cars to couple them without seeing if draw-heads 

are properly adjusted. King v. Ohio, etc., K. Co. VIII., 

119. 

When brakeman attempting to couple cars in motion is in- 
jured by falling in hole in track at night, ffeld, he was not 
guilty of contributory negligence. Baird v. Ohicago, etc., £. 
Co. VIIL, 128. 

Where an employ^ of a railroad was unnecessarily walking 
on track and was run down by one train in attempting to aToid 
another: Held, he was guilty of contributory negligence. 
Bresnahan v. Mich. Cent. K. Co. VIIL, 147. 

Where detective injured while riding in hand-car by con- 
dition of track< Held, that the presumption was hand-car was 
furnished by competent agent, that company was liable for 
bad condition of road, and that plaintiff was not guilty of con- 
tributory negligence in hanging legs over rear of car. Pool 
r. Chicago, M. & St. P. R. Co. VIIL, 360. 

Action of brakeman in going between cars to couple them 
while going at unusual speed after signalling to slacken speed 
not necessarily contributory negligence. Beems v. C, R I. ft 
P. E. R. Co. X., 658. 

Rules and Regulations. 
See that title. 

Where an employ^ is injured while violating the rules of the 
company, he must in order to recover show that the violation 
did not contribute to the injury. Central R Co. v. Mitchell. 
L, 145. 

In an action for the death of a servant, evidence as to rules 
which it is claimed deceased disregarded should be excluded, 
if it is shown deceased never knew of such rules. Atchison, 
etc., R. Co. V. Plunkett. IL, 128. 

When regulations as to running of train are disregarded 
and servant is hurt in consequence, the company is not Hable. 
Slater v. Jewett. V., 515. 

As to servants, company may vary running of trains from 
time-table, but must give due notice of such change. Slater 
V. Jewett. v., 516. 
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How such notice must be given. Id. 

Company must make reasonable rules for safety of its str- 
vants. Lake Shore, etc., B. Co. v. Lavalley. V., 549. 

In action for death of servant, evidence as to rules of caution 
laid down for backing cars is admissible. Beems v. Chicago, 
R. I. & P. E. Clo. VL, 222. 

Rules of company requiring engine-men to exercise care in 
backing, and holding them accountable for violation of rule, is 
admissible evidence in case of injury to servant Beems t;. C, 
R. I. & P. R. Co. X., 668. 

PeBSOKS ok TbAIK OB AT WOBK AT SbBVANTB' BeQUSBT 
AND PeBMISSIOIT. 

Not within scope of conductor's duty to allow newsboy on 
train. Duff v. iLllegheny V. R R. Co. II., 1. 

Where conductor invites passenger to approach train by 
getting under freight car, the passenger may infer that there 
is no danger, and the company will be liable if any injury 
ocours. Chicago, B. & Q. R. Co. t;. Sykes. II., 254. 

Where servant invites parties on engine, company is liable 
for injury to them while there. Nashville & C. R. Co. t^. Er- 
win. III., 465. 

Bi-akeman on train ordered boy to perform a certain service 
in which hoy was injured. Held, the order was out of tl)e line 
of the brakeman 's duty and the company was not liable. Sher- 
man V. Hannibal & St Joe R. R. Co. IV., 589. 

One requested by brakeman to ascend car and set brake can- 
not recover for injury caused by negligence of servants of 
company. Everhart v. T. H. A Ind. R R Co. IV., 599. 

Custom. 

Where custom was at elevator to cry, "The care are com- 
ing" Reldy not negligence as to servants to omit ringing and 
whisClittg. Speed v. Atlantic & Pac. R R Co. II., 47. 

An established custom that notice of approach of train in 
depot yard shall not be given, does not excuse injury to servant 
proceeding from said cause. Berg v. C, M. & St P. R CkK 
n., 70. 
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Where servant was injured by being run over by care in 
yard, evidence was held admissible to show the custom as to 
running cars in the yard. Penna. Co. v, Stoelke. VIII., 
523. 

Pleading. 

Requisites of petition in action by, for injury caused by de- 
fectiye hand-car. Miller v. Union Pac. B. Co. I., 623. 

Where in petition plaintiff alleges he received injuries 
through defective machinery and in running care, and the 
proof is of injury by a defective frog, plaintiff cannot recover. 
Waldhier v. Hann. & St. J. E. Co. II., 146. 

In an action. by a servaat against a company for negligently 
causing injuries, the petition must be circumstantial. Wald- 
hier V. Hannibal & St. J. B. Co. IL, 146. 

Where servant was injured by moving of car under which 
he was working, said movement being occasioned by foreman : 
Sdd, it was not failure of proof, but variance from declara- 
tion which averred injury from moving of car. Lake Shore, 
etc., fi. Co. V. Lavalley. V., 549. 

A declaration is sufficient in an action against the company 
for injuries to a servant which charges negligence of the com- 
pany. Evidence may be rendered thereunder as to negligence 
in running locomotive. Ohio, etc., R. Co. v. Collarri. V., 
664. 

Where declaration averred injury to be caused by hole in 
track, this refere to main track, and evidence is inadmissible 
as to hole in side track. Batterson v. Chicago, etc., B. Co. 
VIII., 123. 

Wliere petition alleged injury from defective rail, it need 
not allege that defendant had or ought to have had knowledge 
that the rail lay in plaintiff's path. Hall t;. Missouri Paa R 
Co. yilL, 106. 

When injury occurs from defect in the machinery, what dec- 
laration mast allege. Central B. Co. v. Eenney. VIII., 166. 

Fellow-Servants. 
1. Oeneral Principles. 

Here fact that servant is incompetent not eQOugh to wv* 
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rant jury in finding that master was guilty of negligence in 
employing him. Murphy t;. St. L. & I. Mt. B. Go. II., 
83. 

Serrant may recover for injury caused by negligence of his 
superior, although latter is serrant of a common master. 
Cowles t^. Bichmond, etc., B. Go. II., 90. 

Brakeman cannot recover for injuries caused by negligence 
of fellow-servants. Day v. Toledo, etc., R Go. II., 126. 

Duty of master to servant as to care in choosing fellow-ser- 
vants. Smith V. Potter. IL, 140. 

Master is bound to use proper care in employing servant, 
and to discharge him after notice of incapacity or intemper- 
ance. If he fails in his duty, he will be liable to servant in- 
jured in consequence. Mich. Central B. Go. v. Gilbert IL, 
230. 

What constitutes incapacity, and when master bound to take 
notice of it. Ibid. 

Company not liable to servant for injury from negligence 
of fellow-servant, where had notice of negligent character of 
latter. Boss t^. Chicago, etc., B. Go. II., 640. 

Servant cannot recover for injury caused by negligence of 
foUow-servant, where there is no negligence in employment or 
retention of latter after notice of incompetency. Little 
Bock & Ft S. R R Go. v, Duflfey. IV., 637. 

Company is not liable for injuries caused by negligence of co- 
employ6 unless it lacked care in appointment. Houston, eto., 
R Go. V. Wylie'. V., 641. 

Company is liable to servant for injury from negligence of 
fellow-servant where it has notice of incapacity of latter, 
but fails to discharge him. Ohio, etc., B. Go. v. Gollam. 
v., 654. 

Where company knows that engineer is in habit of leaving 
cnrc of engine to incompetent foreman and does not discharge 
liim, it is liable for injury to servant occurring in consequence. 
What is notice of such practice. Ohio, etc., R Go. t;. Gollam. 
v., 664. 

As to fellow-servants. Totten v. Penna. R R Co. VI., 
616. 

Vice-principal may recover for injury caused by negligence 
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of men under him« Hanser r. Chicago^ etc., B. B. Go. VIIL, 

500. 

Question of competency of servant determined at time of in- 
jury. The servant in this case held to be competent. Harvey 
V. N. Y. Central R. R. Co. VIIL, 615. 

Company liable for negligence of co-employfe where it baa 
not used care in selecting him or retained him after notice ol 
his incompetency. Houston, etc., R. Co. v. Myers. VIIL, 
114. 

Company liable for injury to servant by negligence of fel- 
low-servants notwithstanding negligence of former, if latter 
were careless after they knew of his negligence. Beems v. 
C, R. L & P. R. Co. X., 658. 

2. Under Statutes. 

Lad employed in unloading car on siding held employed on 
road within meaning of Pennsylvania act, and not entitled to 
recover for injury caused by negligence of railroad employes. 
Oummings v. Pittsburg, C. & St. L. R. Co. IV., 624. 

In Wisconsin company liable for death of one servant 
caused by negligence of another: Gumz v, C, M. & St. P. 
R. Co. v., 683. 

Plaintiff riding in hand-car held entitled under laws of Kan- 
sas to recover for injury caused by recklessness of bis fellow- 
servants in propelling the car. Union Trust Co. v. Toma- 
son. v., 689. 

Kansas act fixing duties of railroads to servants held consti- 
tutional and construed. Contributory negligence bars recov- 
ery under. Person employed in construction train to carry 
water to employes included in terms of. Missouri Pac. R. 
Co. V. Haley. V., 694. 

Person employed as ''capstan man" injured a servant of 
company by his negligence. The company was held liable 
under the English Employe's Liability Act. Cox v. 6t. 
Western R. Co. VI., 685. 

3. Who are FeUoto Servants. 
Roadmaster and fireman ?ield fellow-servants. No recov- 
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ery for injury to latter caused by misplaciug of switch by for* 

mer. Walker v. Boston & Me. B. Go. I., 141. 

Where servant injured while loading dirt train: Held, that 
the accident was not attributable to defect in brakes, but to 
the negligence of brakeman, who was a fellow-servant, and 
that there could be no recovery. Henry v, Staten Island R. 
Co. XL, 60. 

Persons are fellow-servants who derive authority and com- 
pensation from same source and are engaged in same business 
though in different departments. Holden v. Fitchburg B. 
Co. XL, 94. 

A brakeman and a workman employed in setting up der- 
rick by road are fellow-servants, and the former cannot recoyer 
from company for injury caused by latter. Holden v. Fitch- 
burg IL Co. XL, 94. 

Conductors and brakemen are fellow-servants, and cannot 
recoTer against the company for injuries caused by each 
other's negligence. Smith v. Potter. XI., 140. 

Where brakeman is hurt in coupling cars through negligence 
of inspector: Held, that the fault was of a fellow-servant, 
and there could be no recoyery. Smith v. Potter. XL, 140. 

Engineer and brakeman on same train are fellow-servant 
Mashville, C. & St. L. R. R. Co. v. Wheeler. IV., 633. 

The fact that one employ^ is hired and discharged by one 
superior agent and another by another does not take away 
their character of co-employ6s. Slater v. Jewett. Y., 515. 

Where fireman killed by negligence of telegraph operator 
and conductor: Held, they were fellow-servants, and there 
could be no recovery. Slater v. Jewett V., 515. 

Engineer and brakeman are fellow-servants. Pittsburg, 
etc., XL Co. V. Ranncy. V., 633. 

Shoveller of snow on track injured by proximate neglect of 
conductor and engineer. Being fellow-servants, the company 
wis not liable. Jeffrey v. Keokuk, etc., R. Co. V., 568. 

Evidence in such case. Id. 

Shoveller of snow injured by overturning of car in which 
he was riding through negligence of conductor and engineer. 
Held^ they were fellow-servants, and the company was not 
liable. Howland v. Milwaukee, etc., R. Co. Y., 578. 
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Servanfc employed in repairing track and one employed in 

mtming trains are in same general employment Company 

not liable to either for negligence of the other. Oormley ir. 

Ohio, etc., E. Co. V., 681. 

Person whose duty is to control and direct assistant brake- 

\ man is a fellow-serrant with him. Bains t;. St. Louis, etc, 

a Co. v., 610. 

Track-repairer is co-employ6 of one who failed to light 
head-light of locomotive, in consequence of which former was 
injured. Collins v. St. Paul, etc., E. Co. VIII., 150. 

Oeneriil principles as to who are and who are not deemed 
to haye common employment. McLeod v. Ounther. YIII., 
162. 

Where engineer killed in collision caused by failure of train- 
despatcher to send telegram: ffeldy the death was caused by 
ne^igenee of a fellow-servant, and that there could be no re- 
covery. Chicago, etc., B. Co. v. Doyle. VIII., 171. 

Brakeman and train-despatcher are fellow-servants, and 
where one is injured by negligence of the other the company is 
not liable. Bobertson v. Terre Haute, etc., B. Co. VIII. , 
175. 

Where mechanic in repair-shop is killed by explosion of boi- 
ler caused by negligence of boiler-makers: Held, that the 
negligence was of a co-employ6 and that there could be no re- 
covery. Murphy v. Boston ft A. B. Co. .VIII., 510. 

Where fireman was killed by negligence of switchman: Held, 
that as the negligence was that of a fellow-servant, there could 
be no recovery. Harvey t;. N. T. Central, eta, B. B. Oo. 
Vm., 515. 

4. Who are not Fettow-Servanis. 

Conductor is not fellow-servant of engineer as far as ccm- 
cems duty of former to show special orders to latter. Boss 
v. Chicago, etc., B. Co. IL, 640. 

Where hand under foreman injured through negligence of 
latter, the company is liable. Lake Shore, etc., B. Co. v. La^ 
valley. V., 649. 

Yard-master and assistant not feUow-servants except as to 
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Servants — Continued. 

common employment. Where latter in jored by negligenee of 
former in matter outside said employment, the company is lia* 
ble. McGosker v. Long Island R Go. Y., 564. 

To entitle servant to recover for injuries caused by negli- 
gence of fellow-servant, it must be shown that his employ- 
ment was connected with operations of road. Section hand 
loading car not so connected. Smith v. Burlington/ etc., 
B. Co. VI., 149. 

Ab between track repairero and those engaged in running 
trains, duty of company is to guard the former. When liable 
for accident in such case. Dick v. Indianapolis, etc., B. Go. 
VIIL, 101. 

Section foreman not fellow-servant with switchman. Hall 
V. Missouri Pac E. Go. VIIL, 106. 

Gar inspector not fellow servant of brakeman so as to pre- 
clude recovery against company for injury to latter caused by 
failure of former to report defect in car. King v. Ohio, eta. 
R.Go. VIIL, 119. 

Where injury is alleged to have been caused by negligence 
of ''agent and manager of company's office,'' presumption is 
that he is a vice-principal, for whose acts company is liable. 
Dwycr v. Am. Ex. Go. VIIL, 169. 

Gompany is liable for death of conductor caused by his mis- 
<M>nstruction of equivocal telegram sent by train-despatcher. 
McLeod V. Ginther. VIIL, 162. 

Arrangements between connecting roads do not make the 
employes of one, co-employes of the servants of the other. 
Phila., etc., B. Go. v. Maryland. X., 793. 

5. Other Matters. 

Accident to laborer loading dirt train not hdd attributable 
to fault of engineer or of company in failing to furnish con- 
ductor. Henry v. Staten Island E. Go. II., 60. 

In suit by servant for injury occasioned by negligence of 
yard-master, evidence is admissible to show nature of yard- 
master's duty. Michigan Gentral B. Go. v. Gilbert 11. , 230. 

Where servant is minor, may recover for negligence of co- 
employes, unless of sufficient understanding to guard against 
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fkirvBJitM^Continued. 

dangers of employment. Hamilton v. G., H. & S. A. B. Go. 

IV., 628. 

Where servant is injured by unreasonable order of superin- 
tendent as to management of train, the fact that the negli- 
gence of a fellow-servant contributed to injury does not pre- 
clude recovery. Pittsburg, etc., E. Co. v. Henderson. V., 
529. 

Where petition states injury done by negligence of fellow- 
servants, evidence must conform to petition. Manuel v. C, 
E. L & P. R. Co. v., 588. 

Question of negligence of engineer causing death of fellow- 
servant by collision depends on all the circumstances. Cen- 
tral R. & B. Co. V. Eoach. VIII., 79. 

Where brakeman is )*un over by train after signal given: 
Held, under circumstances, that fault was his own, or at least 
negligence of fellow-servant. Greenwald v. Marquette, etc., 
E. Co. Vm., 133. 

ExEMFnoN OF Sebvant fbok Boad Duty. 

When section hand on railroad exempt from duty on pub- 
lic roads. Hawkins v. Small. IX., 432. 

Where Two Coepobations opebate Eoad. 

Where two or more corporations operate road, their liabili- 
ty for injury to employfi is both several and joint. Eain r. 
Smith. II., 545. 

Service of Frocesa 

See Practiob. 
Signalg. 

See Geossikos; Speed. 

Statute as to signals does not apply where passenger is 
injured through defect in the road-bed. L. & N. E. Co. t;. 
McEenna. II., 114. 

Duty to whistle at crossing ceases when crossing is passed, 
Zimmerman v. Hannibal & St. J. E Go. II., 191. 
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Signals^ Continued. 

Duty to signal at prWate orossing when train at high 
speed. Thomas 9. Delaware, etc., B. Co. II. , 643. 

Statute only requires signals till engine has passed. In- 
tended only to warn persons at crossing. Failure to sonad 
cannot be taken advantage of by person injured while walk- 
ing on track. Bell v. Hannibal & St. Joe £. B. Co. IV., 580. 

Company bound not to sound whistle so as to frighten 
horses. Billman t;. I., C. & L. R. Co. VL, 41. 

No obligation to give signals of approach to trespasser 
crossing road who could see approaching train. Northern 
Central R. Co. v. State. VI., 66. 

Where bell or whistle is sounded on approaching crossii^f, 
duty of company is done without providing flagman. Welseh 
V. Hannibal, etc., E. Co. VI., 75. 

Where alleged negligence is failure to sound "bell or whistle, 
ordinance prohibiting same is admissible in evidence. Pennft 
Co. V. Honsil. VL, 79. 

Failure to give signals on approaching crossing makes com- 
pany liable for injury resulting therefrom. Chicago, etc, R 
Co. V. Miller. VI., 89. 

Failure to ring bell or sound whistle on approaching cross- 
ing held with other circumstances evidence of negligenoe^ 
Kelly v. St. Paul, etc., R. Co. VI., 93. 

What sufficient evidence to justify jury in finding that suf- 
ficient signals were not given on train approaching crossing. 
Kansas P. R. Co. v. Richardson. VL, 96. 

Failure to have flagman at crossing is under certain cir- 
cumstances evidence of negligence. Kansas P. B. Co. r. 
Richardson. VL, 96. 

Where evidence was doubtful as to whether bell was rung 
or not, question was for the jury. Shaw v. Jewett VL, 111. 

Kind of lantern required by city ordinance is for the jury. 
Penna. Coal Co. v, Conean. VI. , 343. 

Where conflict of evidence as to ringing of bell, question is 
for the jury. Bunting t;. C. P. B. Co. VL, 282. 

Failure to give signals on approaching crossing, with Other 
circumstances: Held to constitute negligence. Indianapolit, 
etc., B. Co. V. Whin. VIIL, 237. Pittsburg, etc., B. Co. 
V. Martin. VIIL, 263. 
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SignaU — Continued. 

Failure to whistle when 80 rods from a crossing and con- 
tinuously nutil the crossing is passed is in Indiana negligence 
per se. Pittsburg, etc., B. Co. v. Martin. VIIL, 253. 

Locomotive bell must be tolled on approaching street 
crossing. Atlanta & W. P. B. Co. v. Wyly. VIII., 262. 

Although signals are intended to protect public at crossing, 
yet if accident occurs beyond crossing, absence of signals 
may go to the jury as eyidence of negligence. Western & A. 
fi. Co. if. Jones. VIII., 267. 

Failure to erect crossing boards does not make company 
liable when failure to have it does not cause accident Where 
purty injured is familiar with crossing, he cannot be said to 
be injured by failure to erect caution 6oard. Haas v. G;rand 
Itapids & I. E. Co. VIII., 268. 

Company is not bound as matter of law to establish flag- 
man at crossing with yiew obscured. Haas v, Orand Bapids 
ft Md. R Co. VIII., 268. 

Where horse is frightened by failure to ring engine bell as 
required by statute, the company is liable. Strong v. Placer- 
yillelLILCo, VIIL, 273. 

Signals must be carefully giyen at street crossings. Frock 
i. St. Louis, etc., B. B. Co. VIIL, 280. 

Witness may not be asked whether whistle could haye been 
blown without her hearing it. Marcott v. M., H. & 0. B. 
Co. Vm.,306, 

Where train approaches station where it is sometime^ 
flagged, employes must look out for signal, and stop if it is 
given. Morse v. Duncan. VIIL, 374. 

Omission of engineer to giye signal to person on track not 
hM to render the company liable. Parker v. Wilmington ft 
W. RCo. VIIL, 420. 

Failure of company to put up sign-boards at crossings, as 
required by statute, does not render company liable where in- 
jury is not caused by the omission. Field v. Chicago, B. ft 
Q. B. Co. VIIL, 428. 

What evidence admissible as to lights at crossing. Houston 
ft T. C. B. Co. V. Waller. VIIL, 43L 

Where train approached crossing in dark without beU, 
wfiistle, or head-lights: Held, that there was evidence of neg- 
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BignslB^Continued. 

ligence for the jary. Smedes v. Brooklyn & S. B. B..B. Go. 

VIIL, 446. 

A direction as to dnty of company to blow whistle from cer- 
tain point to crossing continuously, Jield substantially correct. 
Smedes v. Brooklyn, etc., E. Co. VIII., 445. 

In crossing what roads company is bound to give signals. 
When company is estopped to deny its duty to give signals. 
L & O. N. B. Go. V. Jordan. X., 301. 

Mere omission to give signals does not render company 
liable to any one negligently on the track at crossing. I. & 
G. N. B. Co. V. Jordan. X., 301. 

What signals engineer bound to give where horses are on 
track. Washington v. B. & 0. B. B. Go. X., 749. 

Sleeping Car& 

Bailroad company held liable for injury occasioned by de- 
fect in sleeping-car. Penna. Go. v. Boy. I., 225. 

Passenger injured by fall of berth in sleeping-car may re- 
cover against railroad company. Cleveland, etc., B. Co. t;. 
Walrath. VIIL, 371. 

Duty of sleeping-car companies as to passengers' baggage. 
When liable. Woodruff S. & P. G. Co. v. Diche. IX., 294. 

Solidtors. 

• See AiTOBHSY. 
Sparks. 

See FiBBS. 
Special Legidation. 

See CoKSTrruTioKAL Law. 

Special Yerdiot 

See PfiAoncB. 

Specific Performance. 

When not granted of agreement to convey right of way. 
Hastings & A. B B. Co. v. Miles. YL, 606. 

Is not granted where there is no mutuality of remedy or to 
oompel performance of continuous covenants with intricate 
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Speoiflc Performanoe — Continued. 

detail, running through a period of nine years, over a vast 
system of railways, unreasonably taxing the time, attention, 
and resources of the court and its officers, and interfering with 
the general administration of justice. Pullman P. 0. Oo. v 
Texas & P. R. R. Co. VI., 617. 

Where railroad company has agreed to increase its stock by 
eight, issuing eight shares for every one in existence, a suit 
for the eight shares by a stockholder is practically for specific 
performance. Houston, eta, R. Co. v. Van Alstyne. IX., 
686. 

Will not be granted when benefit of contract cannot be 
realized according to its terms. Marietta^ etc., R. Oo. v. 
Western Union Tel. Co. X., 387- 

Speoulative Damages. 

See Damaoes; Euikekt DoicAnr. 

iipooci. 

See Ceossing; Signals. 

Pact that horse-car goes at faster speed than allowed by 
ordinance is not conclusive evidence of negligence. Hanlon v. 
So. Boston H. R. Co. II., 18. 

Where prudence requires company to run at less rate of 
speed than required by ordinance, bound to do so. Shaber v. 
St. P., M. & M. R. Co. II., 185. 

Evidence is admissible to show that engines other than the 
one in question habitually run at less rate of speed. Shaber v. 
St. P., M. & M. R. Co. IL, 185. 

Where company is sued for causing fire, undue speed is no 
evidence of negligence. Brasberg v. Milwaukee, L. S. & W. 
R. Co. IL, 264. 

Obligation as to, at crossing. Thomas v. Delaware, etc., 
R Co. IL, 643. 

In estinaating whether speed is dangerous, question of usual 
speed before, with tacit acquiescence of community, is not to 
be considered. Cleveland, etc., R. Co. r. Newell. III., 483. 

Whether special train can be run without negligence at 
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Speed — Continued. 

siioh speed as to make it difScnlt to stop, is for jary. Var- 

cott V. Marq., H. & 0. B. B. Co. IV., 548. 

Mere fact that train is moving at dangerous rate of speed 
does not render the company liable where there is contribntory 
negligence. Bell v. Hannibal & St. J. B. Go. IV. , 580. 

Where one killed at crossing, rate of speed may be consid- 
ered in determining negligence, bat no rate of speed is negli- 
gence per se. Terre Hante, etc., B. Co. v. Clark. VI., 84 

Where trains commonly run on cnrves at a given speed, 
sQch speed is no evidence of negligence. Lockwood v. Chi- 
oago & N. W. B. Co. VI., 151. 

Banning train at unlawful speed through city no negligence 
as to servant who is on train. Lockwood v. Chicago & N. W. 
B.Ca VI., 161. 

Evidence to showthow far cars ran after striking a person 
is admissible to prove speed. Opinion of witness as to speed 
admissible. Penna. Coal Co. v. Gonlan. VI., 243. 

A city ordinance limiting rate of speed to four miles an 
hour through farm lands isAureasonable and void. Meyers 
tf. Chicago, R I. & P..R Co. VIL, 406. 

In order to determine speed, testimony as to sound of train 
is admissible. Van Horn v. Bnrlington, etc., B. Go. VII., 
501. 

Opinions of witnesses as to speed of train are admissible. 
Chicago, etc., E. Co. v, Johnson. VIII., 225. 

Approaching crossing at great speed, with other circum- 
stances, held to constitute negligence. Indianapolis, eta, R. 
Co. V. WLin. VIII., 237, Pittsburg, etc., R Co. v. Martin. 
VIII., 253. 

Although regulation of speed intended to protect public 
at crossing, nevertheless if accident occurs elsewhere, exces- 
sive speed is evidence of negligence. Western & A. R Co. .v 
Jones. VIIL, 267. 

Fact that train was running at greater rate of speed tbtta 
allowed by ordinance is evidence of negligence. Paber p. St. 
Paul, etc., R Go. VIIL, 277. 

Proper rate depends on all circumstances, and is for the 
jury. No law or ordinance is applicable. Frick v. St Louis, 
jpsta, R Co. VIIL, 280. 
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Speed — Continued. ^ 

JxL determining whether giyen speed is negligent^ that piac- 
tised before with tacit consent of commnnity is a false crite- 
rion. Cleveland, etc., B. Co. v. Newell. VIII., 377. 

Usual practice for considerable period will tend to show 
what is reasonable rate of speed. CleTeland^ etc., R Go. v. 
Newell. VIII., 377. 

Company may travel at what rate it pleases. Great speed 
is not necessarily negligence, but may become so under certain 
circumstances. Salter v. Utica & B. B. R Co. VIII., 437. 

Where there is no statutory or municipal regulation, no 
late of speed is negligent per ae. Powell v. Mo. Fac. By. Co. 
Vm., 4(J7. 

State. 

Florida aid bonds fraudulently issued, how regarded when 
in hands of bona-fide purehaaers. Bailroad Cos. v* Schntte. 
III., 1. 

Station. 

See Passenqebs. 

Liability to passenger for injuries caused by defect in floor 
of. Bennett v. L. & N. B. Co. I., 71. 

Where railroad commissioners agree with company to abol- 
ish station, an act re-establishing same is valid. N. H. & N. 
Oo. V. Hamersley. II., 418. 

Bailroad company must keep station in good order and 
well lighted, and is liable for injury to passenger from a fail- 
ure to perform duty. Stewart v. I. & C. N. B. B. Oo. II., 
497. 

Where plaintiff was injured while on platform seeing a 
friend off by an incoming tiain: Held, under circumstancee 
that questions of negligence and contributory negligence 
4rere for jury. Langan v, St. Louis, etc., B. Co. III., 355. 

Where party seeks shelter from rain in, he is a ti^espasser, 
and cannot recover for injury from defect in building. Leary 
V. Cleveland, C, C. & L B. E. Co. IIL, 498. 

As to injury from hole in platform. Necessary allegations 
of declaration. Measure of care on part of plaintiff. Louisr 
^ille, etc., B. Go. v. Wolfe. V., 626. 
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S^BJdim— Continued. 

Platform must be of suflQcient leo^h. Si;. Lonis, etc., B. 
Co, V. CantrelL VIIL, 19a 

Bights of pasaengera in waiting-room. Thej cannot be 
expelled for spitting on floor. People v. McKay. VIIL, ^5. 

Fact that passenger was smoking is irreleyant when not 
objected to. Id. 

Proper instrnctions as to measure of force and resistance 
jostifiable where plaintiff was ejected from station. Johnson 
V. Chicago, etc., B. Co. VIIL, 206. 

When train approaches station where sometimes flagged, 
senrants must watch for signal and stop when it is giyen, 
Morse v. Duncan. VIIL, 374. 

As to intended passenger injured on platform by passing 
train. Dobiecki v. Sharp. VHL, 485. 

Trespasser on platform of station cannot recoyer for injury 
by passing train unless the act was wanton or intentionaL 
Bait. & Ohio B. R Co. v. Schwindling. VIH., 644. 

Company may make rules as to stations, and may prohibit 
hackmen, pedlers, and the like from coming therein. Sum- 
mit v. State. IX, 802. 

Statutes. 

See OoNSTiTunoKiLL Law. 

Construction of special English act as to transfer of joint 
line. Cal. B. Co. v. N. B. B. Ca L, 680. 

Statute requiring diligent forwarding of cars received from 
other lines does not refer to imperfect cars. Smith v. Potter. 
IL, 140. 

Where two statutes'passed at same session, more liberty to 
presume that one repealed the other. H. & T. Cent. R Ca 
v. Ford. IL, 514. 

An act authorizing a county to issue aid bonds considered 
a public act Unity v. Burrage. II., 560. 

Where constitutional and unconstitutional parts of statute 
are connected, the whole is bad. Allen r. Louisiana. IL, 599. 

Where unconstitutional part can be stricken out, residue 
remains in force. Bailroad Cos. v. Schutte. III., 1. 

Where, during existence of statute forbidding higlier rates 
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Statutes — OotUinued. 

of freight than presoribed^ plaintiff is compelled to pay snch 
rates, he may recoyer damages, even when statute is repealed. 
Graham v. 0., M. & St. P. E. Co. III., 289. 

Act professing to amend section of statute already super- 
seded by amendment is void. Brocaw v. Commissioners. 
III., 673. 

To construe, court will examine whole language and import 
words from all portions to qualify meaning. Dist. of C. r. 
Washington & G. R Co. IV., 161. 

Act not unc9nstitutional if language can be narrowed so as 
to make it a yalid enactment. Hiss v. Bait. & H. P. R R 
Co. IV., 201. 

Where statute not declared unconstitutional, private person 
not bound to know it is so. McAllister v, Chicago, R I. & 
P. R Co. IV., 210. 

Where statute is adopted from other State, construction 
placed on it bycourts-of that State after adoption not antliori- 
tative. Griswold v. Seligman. IV., 371. 

Act creating railroad company held a public act not- revoked 
by subsequent adoption of constitution. Little Rock & N. R 
Co. V. Little Rock, M. R & Texas R R Co. IV., 392. 

When not deemed to take effect. Gibbes v. Greenville & 
0. R Co. IV., 459. 

Coui-t will look at journals of House to see whether consti- 
tutional requisites as to passage of act complied with. San 
Mateo Co. v. South. Pac. R Co. VIII., 1. 

Law of another State is presumed to be the common law. 
Statute of foreign State must be proved. Eichelberger r. 
Pittsburg, etc., R Co. IX., 158. 

When right to use steam for drawing cars is deemed to have 
been restored to a railway company after relinquishment of 
such right for a consideration. People v. Brooklyn, etc., R 
R Co. IX., 454. 

Riilroad act of N. Y. of 1850 not rendered inoperative as 
to certain railroads by rapid transit act of 1875. People v. 
Brooklyn, etc., R RCo. IX., 454. 

Any part of an act not germane to its title is without force. 
Central & Georgetown R R Co. v. People. IX., 546. 

Where no general law governs a subject, special law not ob- 



Digitized by VjOOQ IC 



364 INDBX DIGB8T TO CASES* 

Statutes— Continued. 

noxious to constitution of Md. Hodges r. Baltimore U. P. 

R Co. X., 270. 

Whether a repealing act arrests proceedings in pending cases 
or not depends on intention of legislature. Bait. & 0. R Co. 
V. P., W. & K. R Co. X., 444. 

When unconstitutionality of part of statute taints the whole. 
C. B. U. P. R R Co. V. Atchison, etc., R Co. X., 528. 

Com mon-law rules cannot orerride statutes* Bogers v. Port 
Huron & L. M. R R Co. X., 635. 

Steps, Iiguries Caused by Defects in. 
See Del., L. & W. R R Co. v. Napheys. I., 58. 
Phila. & R R Co. v. Schertle. IL, 15& 

Stoek. 

Definition. 
Issue of Stock. 
Preferred Stock. 
Transfer. 
Liability of Holdbb. 

Definitiok. 

The term ''stock" construed to mean ''capital stock.'* 
State V. Cheraw, etc., R Co. IX., 631. 

Issue of Stock. 

Directors may direct issue of stock authorized by charter 
but not taken up before organization. Director may sub- 
scribe to such stock. Sims v. Brooklyn St. R R Co. IV., 
132. 

When stock presumed to be authorized by act of company. 
Boardman v. L. S. & M. S. By. Co. IV., 265. 

Stock, invalid when issued for unlawful purpose. Tobey 
V. Bobinson. VI., 603. 

Construction of act forbidding fictitious increase of stock. 
Stock may be issued for present consideration, though money 
afterwards diverted to non-corporate purposes. Peoria ft & 
R Co. V. Thompson. VII., 101. 
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Stock — Continued. 

Preferbbd Stock. 

Holder of preferred guaranteed stock not entitled to divi- 
dends when no profits earned, but entitled to dividends before 
holders of common stock. Boardman v. L. S. & M. S. Bj. Go. 
IV., 265. 

" Preferred stock'' defined and explained. Is part of ** capi- 
tal stock.*' It gives preference in matter of dividends. 
State V. Cheraw, etc., R Co. IX., 631. 

Bight of holder of preferred stock to dividends before holders 
of common stock. Failare of former owner to present claim 
does not estop present owner from asserting it. Elkins t;. 
Camden & A. R Co. IX., 639. 

Transfbb. 

Where purchaser entitled to fully paid-up stock. Barnes 
V. Brown. II., 638. 

Bight of assignee of certificate of stock where new stock is 
issued to subsequent assignee of original holder without pro- 
duction of certificate. Strange v. H. & T. C. B. B. Co. IV„ 
338. 

Where holder of certificate signs blank transfer and gives 
to agent for sale, and agent fills in his own name and transfers, 
title passes. Books of corporation not notice in such case. 
Strange v. H. & T. C. E. B. Co. IV., 338. 

A corporation must pay costs as well as transfer stock, where 
it refuses to satisfy itself of the truth of the facts, as pre- 
sented by one claiming to be a rightful o¥mer. lasigi v. Chi- 
cago, etc., B. R Co. VL, 696. 

What does not constitute a gift of stock, but merely the cre- 
ation of a trust therein, so that the corporation is warranted 
in refusing a transfer to the beneficiary. Jackson v. 23d St. 
E. Co. IX., 648. 

Where a new certificate of stock is by mistake issued to the 
second assignee of a certificate already transferred on the books, 
the said new certificate is of no efFect. Houston, etc, R Go. 
V. Van Alstyne. IX., 686. 

This principle applied where the first purchaser was the 
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Stock— Continued. 

secretary of the company and the second assignee a director. 

Id. 

Where certificate of stock is giyen np on sale and a new one 
issued to purchaser, the transfer being noted on the books, 
the original certificate is void, and subsequent assignment to 
another purchaser will pass no rights. Houston & T. R. Co. 
V. Alstyne. IX., 686. 

Liability of Holder. 

When may be considered as paid np. Kenton, F. R ft M. 
Co. V. McAlpin. I., 619. 

When stock taken in payment of work to be done to be 
deemed fully paid up. Van Cott v. Van Brunt. II., 407. 

Where company cannot forfeit for non-payment, may sue 
for amount of subscription and may collect residue by sale of 
stock subscribed for. Chase v. E. T. , Va. ft G. R. R Co. IV., 
349. 

Indiyidual liability of stockholders attaches when debt con- 
tracted or liability incurred. Is not discharged by subsequent 
assignment of stock. Assignees undertake to indemnify as- 
signor. Brown r. Hitchcock. IV., 362. 

In suit to enforce personal liability of stockholders of insol- 
rent corporation, existing stockholders are severally charge- 
able. Where by reason of insoWency amount not collectable, 
assignors may be charged with deficiency. Brown v. Hitch- 
cock. rV., 352. 

Holder of stock as pledgee who votes at one election held 
liable as stockholder. Where stock so held, not competent to 
show that there was verbal understanding that bailees could 
vote stock. Griswold v. Seligman. IV., 371. 

When party so far confirms allotment of shares to himself 
!is to be liable therefor. York Tramways Co. r. Willows. 
VI., 492. 

A stockholder's liability to an execution creditor considered. 
Simpson v. Reynolds. VI., 600. Stephens v. Pox. VI., 600. 

In action for instalment of stock, stock-note is admissible in 
evidence as part of contract. Hedge v, Gibson. VIL, 69. 

No action lies to recover all the instalments on stock wiUi- 
>ut tender of certificates- Hedge v. Gibson. VII., 69. 
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Stocks Continued. 

Where partnership holds stock in insolvent corporation, a 
member of the firm is subject to execution individuany. 
Bray's Adm'r v. Seligman's Adm'r. IX., 653. 

Holders of stock as collateral security not liable as stock- 
holders on dissolution of the corporation. Burgess v. Selig- 
man. IX., 655. 

Stock may in such case be shown to be held as collateral by 
evidence in pais. Id. 

Person voting on stock not estopped, in order to escape lia- 
bility thereon, from showing that he holds it as collateral only. 
Burgess v, Seligman. IX., 655. 

Wliere corporation deposited its own stock as security for 
advances for a year, and after a year said stock was voted on 
by holders: Held, that said holders were liable to creditors as 
stockholders. Fisher v. Seligman. IX., 670. 

When trustees and holders of stock as collateral are not 
liable to creditors of corporation in case of insolvency and when 
they are so liable. Fisher v. Seligman. IX., 670. 

A corporation has no authority to levy an assessment on 
capital stock fully paid up. Santa Cruz R R Co. v. Spreckles. 
IX., 679. 

Stockholders. 

See Stock. 

May waive notice of corporate meetings. Kenton, F. R & 
M. Co. V. McAlpin. I., 619. 

Eights of one partner over stock held by firm. Kenton, F. 
R & M. Co. V. McAlpin. I., 619. 

All stockholders must be joined in proceeding to compel 
contribution from, if they apply. Corporation must also be 
party. Portland v, Oregonian R Co. I., 628. 

Apportionment of shares in new corporation formed by 
trustees in mortgage deed taking possession of property of old 
corporation under a power to that effect. Child v. N. Y. & 
N. E. R R Co. II., 329. 

Concurrence of, necessary to validate acquisition of road, 
but not necessary to issue of bonds and execution of mortgage. 
Hodder v. Ky., etc., R R Co. II., 640. 
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BtoekhMien^ContinuecL 

Chargeable with notice as to capacity in which trustees act 
Ohaflfee v. Eatland E. Co. IV., 312. 

Stockholder is not entitled to any property until divi- 
dend is made. Boardman v. L. S. & M. S. By. Co. IV., 265. 

Stockholders, rights of, in reorganization of company. 
Thornton v. Wabash B. E. Co. VL, 602. 

Where the stockholders having full knowledge of all the 
facts and an opportunity to move in the original suit before 
decree, or to file a bill immediately upon the rendition of the 
decree, failed to do either for a period of four years, and in 
the mean time the decree had been fully executed, the prop- 
erty sold thereunder to a new company and the sale confirmed, 
and the stock and bonds of the new company gone into the 
market, it is too late for them to obtain relief from a decree 
alleged to have been obtained by fraud* Pacific Bailroad (of 
Missouri) v. Missouri Pacific B. B. Co. VL, 621. 

When stockholder after execution is not entitled to stock 
under arrangement with purchasers at the sale. Van Alstyne 
V. Houston, etc., B. B. Co. IX., 447. 

When stockholder has right to obtain injunction to restrain 
State from repealing charter and transferring franchises and 
track. Greenwood v. Union Freight E. B. Co. IX., 626. 

Where contractors built one company's road and accepted 
payment in stock of another company which runs and owns 
both roads, they are estopped to deny validity of contract be- 
tween roads or to claim as preferred creditors or stockholders 
of the road they have built. Branch v. Jesup. IX., 558. 

Single stockholder may obtain injunction to restrain unlaw- 
ful purchase of bonds, stocks, and equipment of rival road. 
Elkins V. C. & A. B. Co. IX., 590. 

Stoppage at Stations. 

See Passekgbbs. 

Stoppage in Transitu. 

What is sufficient notice. Consignee need not be actually 
insolvent. Consignor need only show he could not by due 
diligence make his debt. Bloomingdale v. Memphis, etc., B. 
Co. VL, 371. 
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Stoppage in TtBjmtu.— Continued. 

When goods nofc delivered so as topreveiit stoppage in tran- 
situ. Macon & W. E. Co. v. Meador Bros. VI., 450. 

Agent cannot stop goods in transitu because his principal 
the consignor is indebted to him for advances of parchafie- 
money. Gwyn v. Richmond, eta, B. Co. VL, 452. 
1 Whei*e there is no general freight agent, notice to station 
agent is sufficient notice of stoppage in transitu. Poole v. 
Houston, etc., S. B. Co. IX., 197. 

Persons not vendors of the consignee, and having no privity 
of contract with consignee, cannot stop goods in transitu. 
Memphis, etc., R R. Co. v. Field. IX., 212. 

Btormi. 

See Act of Qod. 
Stxeama 

See Watebs. 
Street 

TaKIKQ LaKD fob STBEBTa 

Dedication. 

COKSTBUGTION OF K. S. ON StBEBI. 

Municipal Conteol. 
Repaibing Stbeets. 
Otheb Mattebs. 

Taking Land fob Stbbetb. 

Act opening street not construed to limit authority of cUy 
or legislature over same. Hodges v. Baltimore Union Pass. R. 
Co. X., 270. 

Land cannot be taken for street without notice to owner 
and just compensation therefor. Burns v. Multnomah R. Co. 
X., 289. 

Jurisdiction of county court in Oregon to lay out county 
road. How this must be done. Bums v. Multnomah R. Co. 
X., 289. 

Dedication. 

Formal acpeptance of dedication need not be shown. It 
may be implied from user. Brakken v. Minneapolis, etc., B. 
Co. VIL, 593. 
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Street — Continued 

What coufititntes evidence of dedication of land to nee of 
public. Campbell et al. v. O'Brien. X., 266. 

GOKSTBUCnON OF RAILROADS OK StBEBTB. 

Court of equity may enjoin obstraction of streets. Metro- 
politan City R Co. V. Chicago. II., 291. 

Where railroad runs on street, rights of public are subor- 
dinate. Zimmerman v. Hannibal & St. J. R Co. II., 191. 

A charter to build a railroad to a city authorizes its construc- 
tion on any street within the corporate limits without any 
compensation to abutting land-owners. H. & T. Cent. R. Co. 
V. Odum. 11. , 503. 

Legislature may authorize running of street-car on street. 
This constitutes no additional seryitude, calling for compen- 
sation. Hiss V. Bait. & H. P. R. R Co. IV., 201. 

Laying of street railway where cars are propelled by horses is 
not an additional burden calling for compensation to abutting 
laud-owners who own the fee of the street. Eichels v. Evans- 
ville St. R. Co. v., 274. 

Where railroad company crosses or diverts a street and fails 
to restore it to former usefnlness, State may obtain injunction 
to preyent the obstruction, and court may prescribe in case of 
diyersion how street shall run. State v. Dayton, etc., R. Co. 
v., 312. 

An indictment will lie for obstructing a turnpike road. 
Northern Central R. Co. v. Comm. V., 318, 

Where fee of street is in municipal corporation, abutting 
owner is not entitled to damages for proper construction of 
road thereon, but only for improper construction. O'Connor 
V. St. Louis, etc., R. Co. V., 324. 

Where abutting land-owner damaged by improper con- 
struction of railroad in street, measure of damages is depre- 
ciation of rental value. O'Connor t;. St. Louis, etc., R. Qo, 
v., 324. 

Where railroad company builds street on alley and blocks it 
up, abutting land-owner may sue and recover damages for his 
injury at the time of the appropriation. Cent Branch TJ. P. 
R. Co. V. Andrews. V., 370, 
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Street — Continued. 

A prirato switch not a public highway. Koelle r. Knecht 
VL, 607. 

Bight to recoTer for depreciation of property on street upon 
which railroad runs. Dixon r. B. & P. B. B. Co. III., 201. 

In Indiana abutting land-owners own the fee in streets, and 
pmy recover damages for use of same by railroads. T. H. & 
I. R B. Co. V. Scott. III., 208. 

The usual limitation to inquisition proceedings does not 
run in such case against the landowner. Id. 

Occupation of street by railroad operated by horse-power 
entitles owner to compensation. Carli v. Stillwater St. B. & 
T. Co. III., 226. 

Where construction of railroad on street will work material 
injury to abutting property, it will be enjoined until ad^quod 
damnum proceedings are duly taken to acquire the right 
Scioto Valley B. Co. v, Lawrence. VII., 93. 

When, in consequence of abandonment of street by one 
company, other company succeeded to right to build track: 
Hdd, that such other company succeeded to all the rights of 
first company against improper interference. What is such 
interference ? St. B. of Grand Bapids v. West Side B. Co. 
VIL, 95. 

Where owner of land abutting on street has right to have 
same kept open^ he may recoyer damages for the erection of 
an elevated i*ailroad thereon. Story v, N. Y. E. B. Co. 
VII., 596. 

Legislature has full power to vacate streets. Abutting 
property owner cannot obtain relief in equity. Heller v. 
Atchison, T. & S. F. B. Co. VII., 636. 

Owner of property abutting on street may recover damages 
for use of same by railroad obstructing access to his premises. 
Damages in such cases. Brakken v, Minneapolis, etc., B. 
Co. VIL, 593. 

Mere constructing of railroad near highway is not negli- 
gence. Beatty v. Central Iowa E. Co. VIIL, 250. . 

Bailroad Act of New York of 1850 as to railroads running 
"over, under, through or across streets,** not rendered inop- 
erative by Bapid Transit Act of 1875. People v> Brooklyn, 
etc., R B. Co. IX., 454. 
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Street — Continued. 

Bailroad company bofore entering on streets of town mnst 
have damages to abutting owners assessed, otherwise it is lia- 
ble in trespass. Molholland v. D. M., A. ft W. & Co. X., 
99. 

Doctrine applied to partly constructed road. Id. 

Act requiring company to have damages to abutting land- 
owners assessed before entering on streets of town held con- 
stitutional. MulhoUand v. D. M., A. ft W. B. Go. X., 99. 

Becovery in action against company for unauthorized tak- 
ing of street is no bar to snit for damages for continuance of 
obstruction. Scott v. Indianapolis, etc., R Co. X., 189. 

In action for obstruction of street in front of plaintiff's 
house, diminution of rental value may be recovered, though 
he continued to reside therein. Scott v, Indianapolis, etc, 
R. Co. X., 189. 

Where property is damaged by building of road on adja- 
cent street, owner is entitled to damages. Qulf, etc, B. Go. 
V. Graves. X., 199. 

Action lies by lot-owner abutting on street for injury to his 
premises by unauthorized construction of railroad. Damages 
recoverable. Damages for continuous occupation. Grand 
Bapids^ etc, R Co. v. HeiseL X., 260. 

Owner of lot abutting on street may maintain ejectment 
against railroad company wrongfully building thereon. 
Terre Haute, etc., B. Go. v. Bodell. X., 284. 

Bailway corporation cannot be authorized to use street un- 
less same has been previously legally established. Bums v. 
Multnomah R Co. X., 289. 

What grant of right by legislature to build railroad in 
street carries with it State v. Louisville, etc., R Co. X., 



Bailroads on streets are not nuisances per se, and when 
authorized by legislature are not subjects for indictment. 
State V. Louisville, etc., R Go. X., 296. 

Legislature may authorize use of streets by street- car com- 
pany without compensation to adjoining owners. Eodges v. 
Baltimore U. P. R Gc X., 270. 

Wisconsin statute construed to authorize use of streets by 
railroads for passage, but not for depot purposes. It may 



Digitized by VjOOQ IC 



IKDEX DIGEST TO GASES. 363 

Street — Caniinued. 

build a switch track into the highway, bat cannot block up 

same. Bussian v. Milwaukee, etc., B. Go. X., 716. 

MUKIOXPAL Goin^BOL. 
See MuKiciPALiTY. 

Consent of municipality must be obtained before layiug 
tracks on street What sufficient compliance with statute. 
Metropolitan City B. Oo. v. Chicago. II., 291. 

Company cannot tear down shed interfering with track by 
authority of municipality, Court will afford remedy in such 
case. Layiosa v. Chicago, St. L. & N. 0. B. Co. IV., 128. 

Municipality may authorize extension of track on streets 
further than spot fixed by charter. Discretion not reviewa- 
ble. Sims V. Brooklyn St. R R Co. IV., 132. 

Bight of municipality to recover amount of damages paid 
by it to person injured by excavation of railroad company 
in street. Dist. of C. v. Bait. & Pot. R R Co. IV., 179. 

Injunction will not issue to restrain laying of track on 
street under license from city. Tmesdale v. Peoria S. G. Co. 
v., 248. 

Bailroad company must obtain consent of city to cross or 
build upon streets, but need not obtain further consent from 
city to build track thereon. Chicago, etc., R Co. v. Dunbai*. 
v., 253. 

Exclusive control of, in villages, is vested in council and 
not in mayor. Cincinnati, etc., R Co. v. Carthage. V., 
306. 

Contract with municipality construed not to give exclusive 
right to use street. Other companies authorized to use track 
on making compensation. Kinsman St. R B. Co. v. Broad* 
way, etc., R Oo. V., 327. 

City cannot grant exclusive rights in streets to street rail- 
way. New Orleans, etc, R R Co. v. Crescent City R B. 
Co. VL, 623. 

Dedication does not authorize its use for a railroad track. 
Municipality cannot authorize laying of track without com- 
pensation to abutting owners. Grand Bapids, etc., R Oo. v. 
Heisel. X., 260. 
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Street — ContinuecL 

As to regulation of railroads in streets by city ordinance. 
Chicago^ etc., B. Go. v. Minn. Cent. B. Co. X., 234. 

Where city grants authority to railroad to lay tracks in 
streets provided work be done in certain time, and delay is 
occasioned by intei'ference of municipal officers, city cannot 
prevent completion of work. City v. Chicago & W. I. R Co. 
X., 306. 

Municipality may authorize nse of alleys by corporation for 
railroad, but cannot devote them to private benefit of individ- 
uals. Heath v, Des Moines, etc., B. Co. X., 313. 

Construction of ordinance authorizing railway '^on, over, 
and along certain alleys." Heath v. Des Moines, etc., B. Co. 
X., 313. 

Bepaibing Streets. 

Where company agreed with town to grade and gravel 
streets, repeal of ordinance granting right of way did not re^ 
lieve company from duty. Town may sue company for fail- 
ure to giado and gravel. Grade need not have been estab- 
lished. Measure of damages. Cincinnati, etc., R Co. v. Car- 
thage, v., 306. 

Where contract with railroad company provides for grad* 
ing of street the dedication of which has not been accepted, 
the contract amounts to an acceptance. Cincinnati, etc., R 
Co. V. Carthage. V., 306. , 

As to repaving and recurbing of streets. What are requi- 
sites of valid ordinance? Duties of street-car company. 
City of Baltimore t^. Scharf. X., 241. 

Other Matter. 

Bights of railroad company in Massachusetts to recover 
damages for laying out of street over track, where no claim 
is made to county commissioners. Oilman v. HaverhilL I., 
20. 

Where railroad crosses street under grade, construction of 
bridge of less width than highway is not a nuisance per ee. 
People V. N. T., etc., B. Co. X., 230. 

Duties of company as to such bridge. Id. 
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Street Railroads. 

Injuries on Street Railroads. 
Construction of Street Eailroadb. 
Other Matters. 



Injuries on Street BAiLROADa > 

Injury to child by street- car, when recovery for. Ferris r. 
Cass Ave. R Co. I., 622. 

Contributory negligence per se for parent to permit child to 
engage in business of furnishing street-car passengers with 
water. Smitli v. H., M. & F. P. R. Co. II., 12. 

A declaration averring that plaintiff was injured by car 
carelessly driven is not supported by proof that plaintiff was 
injured by another car not carelessly driven in escaping from 
one so driven. Hanlon v. South Boston H. R. Co. II., 18. 

Evidence that street car was driven at speed greater than 
allowed by municipality not conclusive evidence of negligence. 
Hanlon v. South Boston H. R. Co. II., 18. 

Biding on front platform of crowded street car not contrib- 
utory negligence per se. Germantown P. R Co. v. Walling. 
11. . 20. 

Passenger sitting on front platform, in defiance of rules and 
conductor's warning, is gurilty of contributory negligence. 
Wells V. Lynn & Boston R. Co. II., 27. 

Where plaintiff was standing on back platform and is struck 
by pole of another car, his want of care did not contribute to 
accident, and he may recover. 13th & 15th Sts. Pass. R. Co. 
V. Boudrou. II., 30. 

Where a child was run over by a street-car on down grade, 
the driver trying to stop as soon as he saw child, and child run- 
ning directly on track: Held, that there was no evidence of 
negligence. Maschek v. St. Louis R Co. II., 38. 

Measure of duty in action by passenger in street>car against 
railroad company for injury occasioned by collision with 
railroad-car. Phila. & R R Co. v. Boyer. II., 173. 

Failure of conductor to stop car to let passenger off is neg- 
ligence. Attempt of passenger to get off while car is in slow 
motion not necessarily contributory negligence. Chicago 
Oifcy B. Co. V. Mumford. UL, 312. 
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Street Bailroads — Continued. 

Duty of company as to road-bed^ grading, and crossings. 
Galveston City R. Co. v. Nolan. III., 387. 

Husband may recover for injury to wife caused by negligent 
construction of track, although tracks are constructed to 
satisfaction of superintendent of streets. Osgood v. Lynn & 

B. R R. Co. Ill, 395. 

Where plaintiff in sleigh was injured, being upset by high 
switch, duty of company as to switch and duty of plaintiff 
considered and commented on. Wooley v. Grand St. & N. 
R. R. Co. III., 398. 

It is not negligence per se to stand on front platform of 
street car. Notice held not to prohibit. Nolan v. Brooklyn 

C. & N. R. R Co. III., 463. 

Duty of driver of, where child near track in front of car. 
Phila. City Pass. R Co. v. Hcnrice. IV., 544. 

Evidence as to hours of driyers and conductors inadmissible 
to show negligence. Phila. City Pass R Co. v. Henrice. IV., 
544. 

Duty of driver as to children on track. Etherington v. P. 
P. & C. I. R R Co. IV., 617. 

Where plaintiff was injured by jerk in starting, while at- 
tempting to climb on front platfoim of crowded car: Heldy 
the question of negligence was for jury. People's Pass. R 
Co. V. Green. VI., 168. 

Where passenger on front platform of street car was injured 
while stepping down by sudden starting of car: Held, he had 
no cause of action. Brown v. Congress and Baker Sts. R Co. 
VIII., 383. 

It is contributory negligence to sit on driving-bar even at 
driver's invitation. In this case no negligence appeared on 
part of company. Downie v. Hendry. VIII. , 386. 

COKSTEUCTION OF STREET RaILEOADS. 

The right of a street-car company to lay tracks and run 
ears enables it to exclude from its tracks all persons eng^ed 
in carrying on competition with it by means of other vehicles. 
Citizens' Coach Co. v. Camden II. R. Co. L, 190. 

Where a company lays down a track without authority and 
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Street "RsiixotLAB^Continued. 

subsequently another company is authorized to lay track on 
same street, the former track may be remoTed. Omnibus R. 
Co. V. Baldwin. I., 316. 

Powers of General Term in N. Y. as to report of commis- 
sioners authorizing construction of. In re King's Co. Elevated 
R. Co. IL, 451. 

Obligation to pave highway. Suit for failure to perform 
duty. How brought. Municipality may do work and collect 
bill from company. Dist. of 0. v. Washington & O. R Co. 
IV., 161. 

Act construed to authorize laying of track for horse-car on 
street. Legislature had right to pass such act. Hiss v. Bait. 
& H. P. E. R. Co. IV., 201. 

Laying of said track no additional servitude requiring com- 
pensation. Id. 

City cannot grant ezolusiye right in street to street railway. 
New Orleans, etc., R. R. Co. v. Crescent City R. R. Co. VI., 
623. 

As to duty of street railroad company to pave road or street 
near its track. City of Baltimore v. Scharf. X., 241. 

Act as to track in streets of city construed not to refer to 
horse railways. Hodges i;. Baltimore U. P. R Co. X., 270. 

Legislature may authorize use of streets by street cars with- 
out making compensation to adjoining owners. Hodges v. 
Baltimore TJ. P. R. Co. X., 270. 

Grant to street railway of right to use street will be con- 
strued strictly against corporation. Burns v. Multnomah R. 
Co. X., 289. 

Other Matters. 

Railroad company has no right to appropriate track of 
street railroad unless necessary so to do. Penna. R R. Co.'s 
Appeal. III., 607. 

Provision of constitution of N. T. prohibiting special legis- 
lation as to street railroads prospective only. People v. 
Brooklyn, etc., R R Co. IX., 454^ 
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Subscription to Stock. 

See Municipal Subscbiptioks. 

An agreement among several persons to subscribe to the 
stock of a railroad company cannot be enforced by the com- 
pany. L. 0. S. E. Co. V. Curtiss. I., 362. 

Where after such subscription the company's franchises 
were sold out and operated by another road: Ileldy such other 
road could not enforce the subscription. Id. 

An alteration in charter enabling company to extend its 
road releases a subscriber to the stock. Gross v. P. B. R R 
Co. I., 366. 

Where an agreement to consolidate is made before subscrip- 
tion but not filed nntil after, subscription is valid. McCIure 
V. People's Freight R Co. I., 371. 

Whei'e the agreement is to pay money on call, evidence is 
inadmissible to show that it was agreed that payment might 
be made in labor and materials. McGlure v. People's F. R 
Co. I., 371. 

What evidence of representations by agent collecting is ad- 
missible in a suit as part of the res gestaB. Binesmith v. P. 
P. R R Co. L, 374. 

Where cash is deposit required, giving note is insufficient 
Boyd V. P. B. R R Co. L, 631. 

Conditional subscriptions before organization not allowed 
in Penna. Condition is void. Boyd v. P. B. B. Co. L, 
631. 

Where route is materially altered, subscriber is released 
from liability. Moore v. Hanover June. & G. B. R Co. IV., 
256. 

Where subscription before filing of articles of association, it 
becomes absolute on payment of instalment. Not necessary 
that subscription be made in book provided by directors if 
they adopt one provided by some one else. Buffalo ft J. R 
R Co. V. Giflford. IV., 387. 

The assignment of subscriptions to stock to a railroad 
company which has been consolidated with another company 
considered. Eodger v. Wells. VI., 698. 

Subscription to stock, when payable. Cheraw, etc., R R 
Co. v. Garland. VI., 604. Same r. White. IV., 605. 
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Bubseription to Stock — Continued. 

Construction of promissory note given to railroad company 
conditioned on construction of road in certain place. Stowell 
V. Stowell. IX., 598. 

As to subscription of lands in aid of a railway. Illegal if 
conditioned on location. St. Louis, etc., B. B. Co. v. Mathers. 
IX., 600. 

Inaction on note given to railroad company it is competent 
to show by subscription papers or declarations of agent that 
railroad was to be built between certain points. Lawrence v. 
Smith. IX., 604. 

In suit to recover subscription, proof must be made that 
steps essential to form corporation were taken, and also that 
subscription paper contained statement of number of direo- 
tors. Bichmond St. B. Co. v. Beed. IX., 697. 

Sunday. 

Municipal bonds signed on Sunday are invalid. De Perth 
V. Wise. & Minn. E. E. Co. V., 28. 

Laborers cannot be indicted for laying new switch on Sun- 
day. What is necessary work. Yonoski v. State. V., 40. 

Duty of company to forward cattle received for shipment 
on Sunday. How far company is bound to continue trans- 
portation on Sunday. Phila., W. & B. B. Co. v, Lehman. 
VL, 194. 

Where passenger is not travelling on errand of charity or 
mercy, he cannot recover for injury on that day. Statute ena- 
bling recovery in such case not retroactive. Bucher v. Pitch- 
burg R Co. VI., 212. 

Bailroad company cannot be indicted for transporting pas- 
sengers and live-stock on Sunday. This is a work of neces- 
sity. Comm. V. Louisville, etc., E. Co. VI., 216. 

Superfluous Lands. 

See Emiktent Domaik. 

Switches Injuries Caused by Defectiye. 

See Plying Switch. 
See Walker v. Boston & Me. R B. Co. L, 141. 
Waldhier v. Hannibal & St. Joe B. Co. II., 146. 
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Switcbes — Continued, 
Edens v. Hannibal & St. Joe R R. Co. V., 459. 
Lake Shore & M. S. R. Co. v. McComick. V., 474. 
New York, etc., R. R. Co. v. Daugherty. VI., 139. 
McGinnis v. Canada S. R Co. VIH., 135. 
. Harvey v, N. Y. C. & H. R. R. Co. VIIL, 515. 
Mayer v. C, R. I. & P. R Co. VIH., 527. 

Tax 

See Municipal Subscriptions. 

Constitutional Law. 

Subjects of Taxation. 

Foreign Corporation. 

Lands Granted by U. S. 

Local Taxation. 

Assessment. 

Apportionment of Tax where Road runs through 

several States. 
Boards of Equalization. 
Lien. 

Levy and Collection. 
Exemptions. 
Powers of Courts. 
Injunctions. 
Back Taxes. 
Illegal Taxes. 

Recovery op Taxes Illegally Assessed. 
Tax Titles. 
Other Matters. 

Constitutional Law. 

Constmction of constitational provision in Wisconsin as io 
uniform rule of taxation. Wise. Cent. R. Co. v, Taylor Co. 
L, 533. 

Power of legislature to exempt from taxation. Ibid. 

Railroad corporations must be equally taxed. Provisions of 
the constitution of California unconstitutional in this respect. 
San Mateo Co. v. South Pac. R. R. Co. VIII., 1. 

Subjects op Taxation. 

Railroads should be taxed in Indiana as a unit with refer- 
ence to business^ competition, conditi(m, etc. I., C. & L. B. 
Co. V. Kiener. I., 413. 
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Tax — Continued. 

Method of assessing taxes on railroads in Missonri. State 
V. St. K, etc., R. Co. I., 631. 

Not assessed oti stock held by county as trustee for individ- 
nals. State v. St. L., etc., R. Oo. L, 631. 

Elevated railroad company may be taxed for foundations, 
columns, and superstructure as real estate. People v. Comm. 
of Taxes. II., 343. 

Rolling stock is personalty. Tax on personalty and on cap- 
ital stock and franchise is a lien on real estate. Union Trust 
Co. v. Weber. III., 583. 

Ties, tracks, turnouts, and depots are real estate, and taxa- 
ble as such. When taxes are lien on real estate. Union Trust 
Oo. V. Weber. III., 583. 

In Illinois, railroads can be taxed on capital stock, track, 
rolling stock, and personal property. What each term compre- 
hends. Intent of legislature. Franchises also intended to 
be taxed. Ohio & Miss. R. R Co. v. Weber. V., 101. 

Taxes npon loans, bonds, stock, and stock-diyidend, consid- 
ered. L. S., etc., R. R. Co. v. State. VI., 628. 

Bridge is real estate within meaning of tax laws. Not 
only actual value of material, but use of bridge under fran- 
chise is subject of taxation. Alexandria 0. R. & B. Oo. v. 
District of Columbia. VII., 325. 

Company liable to be taxed for money on hand and on de- 
posit, and on stock held by it. Richmond, etc., R. Oo. v. 
Commissioners. VII., 339. 

Shares of stock belonging to non-residents liable to taxa- 
tion, and to be included in return of Tax Commissioner. 
Baltimore v. Bait. City Pass. R, Oo. VII., 362. 

Foreign Cobpoeation. 

Where company consolidates with foreign companies under 
act of State, capital stock is taxable as a corporation '^ incor* 
porated under laws of this State." Ohio & Miss. & R Oo. 
V, Weber. V., 101. 

Laitds Obaistted by U. S. 
Lands granted by the United States for public purposes are 
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Tax — Continued, 

not liable to State taxation until patents are issued. Wisa 

a B. Co. V. Taylor Co. L, 532. 

Lands granted by United States to railroads become liable 
to State taxation on compliance with terms of grant. Cass 
Co. V. Certain Lands. V., 404. 

Local Taxation. 

Charter provision Jield not to exempt railroad company 
from assessments for local improvements. State v. Jersey 
City. L, 406. 

Bailroad companies are liable to be assessed for local im- 
provements. State V. Jersey City. I., 406. • 

Bailroads may be taxed for county purposes. Lincoln Co. 
Ct. V. LouisviDe & N. B. Co. VII., 320. 

Stock of street railroads is liable to taxation by municipaliij. 
Baltimore v. Bait. City Pass. B. Co. VII., 362. 

Assessment. 

Where property is subject to tax and assessment is regular, 
the report is, in absence of other evidence, conclusive. State 
V. Jersey City. I., 406. 

Assessments vacated because laud taxed was appropriate to 
company's franchise. State v. Binninger. I., 410. 

County auditor not authorized in Indiana to enter land in 
his county on tax duplicate as omitted. I. C. & L. B. Co. r. 
Kiener. I., 413. 

How lands must be plotted and surveyed for taxation. 
Weber v. Chicago, etc., B. B. Co. II., 652." 

Accidental omissions do not invalidate tax on other prop- 
erty nor afford ground for enjoining collection of same. Bur- 
lington, etc., B. B. Co. v. Comm. 11. , 653. 

Contractors in possession are not owners for purposes of taxa- 
tion. Assessing taxes in wrong name no ground to enjoin col- 
lection of same. Union Trust Co. v. Weber. III., 583. 

Distribution of taxable property of road among several coun- 
ties is ministerial act. May be done by clerk when on basis 
fixed by statute. Wilson v. Weber. V., 112. 



Digitized by VjOOQ IC 



INDSX BIGBaX TO CASBS. 873 

TBX^Continued. 

Omission of name of person in whose name tax is assessed 
from notice of tax sale and from notice of expiration of time 
for redemption does not invalidate title of purchaser at tax 
sale. Shoapv. Central B. U. P. R. R. Co. V., 126. 

Omission of official title of assessor to signature of official 
return and absence of official seal of county clerk to jurats 
and affidavits are mere irregularities, and do not invalidate 
tax. Shoup V, Central B. U. P. R. R. Co. V., 125. 

A tax levy slightly in excess of amount voted will not invali- 
date tax. Paris v. Reynolds. VI., 587. 

Regulations as to assessment and levy are generally manda- 
tory. Those intended for information of assessor are gener- 
ally merely directory. State Auditor v. Jackson Co. VIL, 
273. 

Generally in assessment of taxes courts will construe acts 
liberally except in the case of taxes imposed by municipalities. 
State Auditor v. Jackson Co. VII., 273. 

As to method of assessment by State auditor in Alabama 
of taxes upon the property of railroad companies. State 
Auditor v. Jackson Co. VIL, 273. , 

Auditor cannot assess back taxes. State Auditor v. Jack- 
son Co. VII., 273. 

Failure of county assessor to furnish book of assessment? to 
commissioners or omission froin such book does not exempt 
the omitted property from taxation. PeiTy Co. v. Selma, 
etc., R. Co. VIL, 298. 

How railroads must be listed and assessed when taxed for 
county purposes. - Tax not so listed and assessed is illegal and 
void. Lincoln Co. Ct. v. Louisville & N. R Co. VIL, 320. 

Failure of assessors to return assessment rolls within time 
does not invalidate tax. Burlington & M. R Co. v. Saline 
Co. VIL, 347. 

As to form of certificate of tax commissioner. Baltimore 
V. Bait. City Pass. Ry. Co. VIL, 362. 

In assessing taxes, company must be allowed to have a hear- 
ing, otherwise the assessment is a taking without due process 
of law. San Mateo Co. v. South. Pac. R. Co. VIIL, 1. 

Accurate description of land essential to validity of i 
ment. In re K T. C. & H. R R Co. X., 542. 



Digitized by VjOOQ IC 



974 INDBX DI0B8T TO CASB8. 

Tax — Continued. 
AppoBTioNMBisrr OP Tax where Boad eitks tsbouoh 

8EYEBAL StAT£& 

Where road ran through seyeral Skates, the capital stock 
was taxed in proportion to length of road in State: Ifeld, a 
fair method of assessment. Ohio & Miss. R B. Go. v. Weber. 
v., 101. 

Mode of compating value of capital stock for assessment 
where road runs through several States. Ohio & Miss. R R 
Co. V. Weber. V., 101. 

How proportionate part of railroad in the State is estimated, 
and also proportionate part in several counties. State Audi- 
tor V. Jackson Co. VII., 273. 

A bridge partly in one State and partly in another can only 
be assessed by one State as to the part therein. Alexandria 0. 
B. & B. Co. V. District of Columbia. VII., 325. 

In apportioning value of rolling-stock, the court may take 
as basis length of road in various counties. Bichmond, etc., 
R Co. V. Commissioners. VII., 339. 

Boards op Equalization. 

In Nebraska, tax-payer may appeal from assessment to board 
of equalization. He has no standing in equity. Burlington, 
etc., B. R Co. V. Comm. 11. , 653. 

Failure to apportion value of capital stock among several 
counties not sufficient to enjoin collection of tax. General 
allegation of fraud aud excessive taxation.also not sufficient 
How far board of equalization bound to inquire as to value. 
Union Trust Co. v. Weber. III., 583. 

Tax assessed by unauthorized person is void. In Illinois 
State board of equalization alone can assess railroads. Chi- 
cago & Alton B. Co. V. People. V., 94. 

De facto deputy assessors, board of equalization. Texas, 
etc., B. B. Co. V. Harrison Co. VL, 626. 

Double assessment of property, by board of equalization as 
track, and by local assessor as land. Proper practice is looal 
assessment. Chicago, eta, R R Co. v. People. VI., 627. 

Bcspective duties of assessor and board of equalization in 
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Tax — Continued. 

Texas. International & Q. N. B. Go. v. Smith Go. VII.^ 

263. 

Auditor must not apportion tax among seyeral counties un- 
til equalization is made by board. State Auditor v. Jackson 
Go. VIL,.273. Perry Go. v. Selma, etc., R. Go. VII., 298. 
I How meetings of board of equalization must be held in 
Alabama. How records must be kept and sigued. State 
Auditor v. Jackson Go. VIL, 273. Perry Co. v. Selma, 
etc., R. Go. VIL, 298. 

Failure of board of equalization to meet at certain time and 
equalize and correct assessment, and failure of chairman to 
certify valuation, do not invalidate tax. Perry Go. v. Selma, 
etc., B. Go. VII., 298. 

When court will presume board to have met every year and 
to have kept proper records. Perry Go. v. Selma, etc., B. Go. 
VIL, 29a 

LiBN. 

When tax becomes a lien on real estate. Gonstitutes personal 
debt and charge on land. Binkert v. Wabash By. Go. V., 
113. 

Taxes are lien on personalty only from delivery of tax-book 
to collector. A prior mortgage has a prior lien. Binkert v. 
Wabash B. Go. V., 113. 

Taking of trust deed or mortgage of property with tax liens 
thereon does not discharge same, where liens are not extended. 
Appointment of receiver also has no such effect. Union Trust 
Go. V. Weber. IH., 683. 



Levy akd Gollectiok. 

Engines and cars of a railroad on land of a third party can- 
not be distrained for taxes due by third party. L. S. ft M. S. 
R Go. v. Boach. L, 184. 

Want of clause in warrant of collector authorizing him to 
distrain does not invalidate same. Union Trust Go. v. Weber. 
IIL, 583. 

Failure of collector to return taxes as delinquent does not 
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Tbx— Continued. 

ini;erfere with right to collect the same. Union Trust Oo. tr. 

Weber. III., 583. 

Levy of a per cent producing amount above that authorized 
to be raised does nob render levy Yoid. Union Trust Co. v. 
Weber. III., 583. 

Exemptions. 

Special charter proyision held not to exempt from taxation. 
Annapolis B. Co. v. A. A. Co. I., 403. 

Property of North Mo. R, Co. is liable to taxation. State 
V. St. L., etc., JR. Co. L, 631. 

A proviso requiring railroad to pay part of income to city 
for use of streets does not exempt the company from other 
taxation. People v, Comm. of Taxes. II., 343. 

Immunity from taxation not implied from ordinary grant 
of privileges. A. & E. E. Co. v. Co. Comm'rs. II., 422. 

Immunity from taxation does not pass by sale of franchises 
under mortgage. East Tenn., etc., B. B. Co. v. Hamblin Co. 
II., 652. 

In Nebraska additional value of land from forest and fruit- 
tree culture alone exempt from taxation. Burlington, etc. , R 
B. Co. V. Comm. IL, 653. 

Special terms of charter held to exempt from taxation under 
general laws, notwithstanding consolidation with other com- 
panies not so exempt. State Treasurer v. Auditor-6enei*al. 
m., 565. 

Land used for side switches and turnouts part of right of 
way, and exempt, though depot and shops thereon. Chicago 
& Alton E. Co. V. People. V., 94. 

The sale of a railroad to enforce a statutory lien does not 
convey immunity from taxation. Wilson v. Qaines. VL, 627. 

Courts will construe a doubtful act against a claim for ex- 
emption from taxation. Alexandria C. R & B. Co. v. Dist. 
of C. VIL, 325. 

Privilege of exemption from taxation does not pass to les- 
sees. Alexandria C. R & B. Co. v. Dist. of Col. VII., 325. 

Where act authorizes company to erect certain works and 
exempts property from taxation, and subsequent act author- 
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Tax — Continued. 

izes erection of further works, these are not exempt. Alex- 
andria C. R, & B. Co. V. Dist. of Columbia. VIL, 325. 

All real estate of N. C. B. B. Co. and tools and imple- 
ments, etc., are exempt from taxation until dividends exceed 
six per cent. Bichmond, etc., B. Co. v. Commissioners. 
VIL, 339. 

State may exempt land grant from taxation in hands of 
railroad company. Winona & St. Paul R Co. v. Deuel Co. 
VIL, 348. 

Powers op Coubts. 

Functions of Commissioner's Court. Perry Co. v, Selma, 
etc., R. Co. VIL, 298. 

Where company has failed to come before appeal board, 
court will not relieve. Alexandria C. B. & B. Co. v. Dist 
of Columbia. VIL, 325. 

County courts may compromise disputed claims to taxes. 
St Louis, etc., R Co. v. Anthony. VIL, 366. 

Injunction". 

Bill to enjoin collection of tax must allege payment of part 
conceded to be just. Huntingdon t^. Palmer. II., 644. 

When collection of tax maybe enjoined. Union Trust Co. 
V. Weber. III., 683. 

May issu:e to restrain collection of taxes for void municipal 
bonds. Welch v. Post. V., 168. 

When injunction will not issue to restrain collection of 
tax. Archer v. Terre Haute & L B. Co. VIL, 249. 

When injunction will issue to restrain illegal tax. Will 
issue to restrain tax levied by District of Columbia. Alex- 
andria C. B. & B. Co. V. Dist of Columbia. VIL, 325. 

Accidental omissions from property roll, or omissions under 
impression that property is not taxable, are no grounds for 
enjoining collection of taxes. Burlington, etc., R Co. v. 
Saline Co. VIL, 347. 

Collection of taxes in yiolatiou of agreement with county 
may be enjoined in suit against collector. St Louis^ etCj R 
Oo. V. Anthony. VIL, 366. 
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Back Taxe& 

Where act to relieve railroad from county taxation held un- 
co nstitntional, railroad is liable for taxes accrued while act 
was in force. Perry Co. v. Selma, etc., R. Co. VII., 298. 

Interest not allowed on back taxes. Perry Go. v, Selma, 
etc., E. Co. VII., 298. 

Illegal Taxes. 

Counties having levied a tax equal to State tax for general 
county purposes cannot levy a special tax in addition, unless 
authorized so to do — as in the case of the school tax. 
Nashville, etc., R Co. v. Franklin Co. VIL, 258. 

Certain taxes imposed by city of Savannah on land of rail- 
road company Ae/£{ unauthorized by law. Savannah v. Jesup. 
IX., 673. 

Beooyeby of Taxes Illegally Assessed. 

A tax-payer paying under protest railroad tax to a treas- 
urer, who threatened, as such, to enforce collection, should 
not be nonsuited when suing to recover under act of 1878. 
Cade V. Perrin. VL, 628. 

In order to recover tax illegally paid, it must be shown that 
the proceedings to collect it were void, and that the payment 
was made under duress. Winter v. Montgomery. VIL, 307. 

Where party pays taxes on land through mistake as to own- 
ership, he has no relief in equity. St. Louis, etc., B. B. Co. 
V. Mathers. IX., 600. 

When company pays taxes on land held for it in trust 
under illegal agreement, it cannot charge taxes on land. St 
Louis, etc., B. B Co. v. Mathers. IX., 600. 

Tax Titlbs. 

Special contract of purchaser of land from railroad com- 
pany as to payment of taxes construed. Purchaser may ac- 
quire valid tax title to land. Shoupv. Central B. TJ. P. K. 
Co. v., 125. 

Where lands not publicly offered for sale, tax title is YoM. 
Truesdale v. Green. VIL, 369. 
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Othbb Matters. 

Tax laws of New Jersey are restricted to domestic railroad 
corporations. State v. Mutchler. I., 395. 

Consolidated road taxable as a private person tinder Geor- 
gia laws. G. & R A. L. R Co. v. State. L, 399. 

Prohibition against consolidation in charter cannot be set 
up as against claim for taxes. Id. 

Duty payable under English act on snm paid for fare in 
sleeping carriage. Att'y Gen'l v. L. &N". W. E. Co. I., 678. 

Sinking-fund tax cannot be levied to pay floating indebted- 
ness. Union Pac. E. Co. v. York Co. I., 631. 

Where taxes are illegally levied and paid^ it is error to 
award an attorney's fee in addition. State v. St. L.^ etc.^ R 
Co. I., 632. 

When construction company purchased and owned rolling- 
stock and return of said stock made by a person not agent of 
railroad company, no tax as against railroad company can be 
imposed. Union Trust Co. v. Weber. III., 683. 

Where mortgagee endeavors to restrain the collection of 
tax on ground that mortgage was recorded and was lien before 
assessment of tax, decree in his favor fixes validity of mortgage. 
Binkert v. Wabash Ey. Co. V., 113. 

Tax law held not retroactive. State r. Bainey. VII., 183. 

When company takes perpetual lease of road: Held, not to 
own same so as to entitle it to a deduction in amount of tax 
assessed on it. State v. Housatonic R Co. VII., 238. 

Where one company takes road of another and operates 
same, ownership is not changed, and rolling-stock of former 
company may be distrained for taxes levied on capital stock 
of such company. Archer v. Terre Haute ft Ind. E. R Co. 
VII., 249. 

Foreign corporation cannot interfere to enjoin taxes ille- 
gally assessed on domestic corporation, unless it will itself be 
injured. Archer v. Terre Haute, etc., R Co. VII., 249. 

Court may order receiver of road to pay taxes without au- 
ditors* certificates. Perry Co. r. Selma, etc., R Co. VII., 
298. 

Although company has not been assessed for thirty years. 
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it will be declared subject to tax. Alexandria G. B. & B. Ca 

V. Dist of Columbia. VII., 325. 

Where person resisting a tax did not know that expendi- 
tures were made on faith thereof, he is not estopped. Trues- 
dale V. Green. VII., 369. 

As to license money. State v. McFet ridge. VIII., 636. 

Bight of corporation to appeal from decision of Circuit 
Court as to taxes made in foreclosure suit Savannah v. 
Jesup. IX., 573. 

As to levying of district school taxes in Missouri. State v. 
St. L., K. C. & K. E. Co. X., 652. 

As to lands acquired under Congressional direct tax act of 
1863. Verdier v. Port Eoyal E. E. Co. X., 677. Sams v. 
Port Eoyal & A. E. R Co. X., 683. 

Telegraphs. 

When telegram from general superintendent sufficient au- 
thority to employ physician for injured employfi. Atchison 
ft N. E. Co. V. Eeecher. L, 343. 

When company not liable for mistake in running of train 
occasioned by negligence of telegraph operator. Slater t;. 
Jewett. v., 515. 

Company held liable for death of conductor caused by 
misinterpretation of equivocal telegram. McLeod t^. Oin* 
ther's Adm. VIIL, 162. 

When telegram is sufficient notice of granting of injunc- 
tion. Cape May, etc., R E. Co. v. Johnson. IX., 476. 

Eailroad company is not guilty of tort in patronizing tele- 
graph line over plaintiffs land eyen though company con- 
sented to erection of line, unless the telegraph company is 
railroad company's agent or employfi. Dimmick v. Council 
Bluffs, etc., E. Co. X., 105. 

Where railroad company makes ultra vires contract as to 
use of its telegraph poles and wire, an injunction will not be 
granted to compel company to perform its part of the con* 
tract. Marietta, etc., E. Co. v. West. XJn. Tel. Co. X., 387. 

Construction of special contract between railroad and tele- 
graph company as to use and construction of telegmph line. 
Marietta, etc., R Co. v. West Un. TeJ. Co. X., 387. 
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TerminnB. 

Road may be extended beyond terminus named in charter, 
by consent of city. Sims v. Brooklyn St. E. Co. IV., 132. 

Company held not to have definitely located their terminus, 
and might extend track. Western Penna. R R. Co.'s Appeal. 
IV., 191. 

Railroad company may fix terminal points subject only 

to necessity of obtaining consent of city to cross streets or 

build upon them. Cliicago, etc., R Co. v. Dunbar. V., 253. 

, Construction of particular charter as to terminus. People 

V. Brooklyn, etc., R. R. Co. IX., 454. 

Tioket 

See Passekgebc. 

Company may exclude passenger from freight car unless 
he holds a ticket. B. & M. R. R. Co. v. Rose. I., 253. 

Passenger cannot stop off on a ticket giving him a right to 
a continuous passage. Petrie v. Penna. R. R. Co. I., 258. 

How far special ticket may be used if obtained by false rep- 
resentations. Gregory v. B. & M. R R. Co. I., 270. 

How far failure to sign such ticket affects its validity. Id. 

Where ticket is issued to special person, possession of 
ticket is prima-facie presumption that holder is the person to 
whom it was issued. Id. 

Railroad company may require passenger to purchase ticket 
and may expel on failure to produce ticket, even though he ten- 
ders fare. Lane v. East Tenn., Va. & Ga. R R Co. II,, 278. 

But if accustomed to receive fare, passengers entitled to 
notice of change of regulation. Id. 

Company may take commutation ticket from person to 
whom issued, if improperly used by other parties. Preiden- 
-ich V. Bait. & Ohio R Co. II., 280. 

Where pjissenger has no ticket and pays value thereof, but 
'^f uses to pay the extra amount, he cannot be expelled until 
he has received back amount paid. Bland t^. So. Pac. R Co. 
III., 285. 

When irregular and issued by special agent only, held, in- 
valid. Heid^ also, invalid because detached from stub. H. ft 
T. Cent. R Co. v. Foiti. IL, 514, 
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Ticket— Continued. 

Words in, limiting liabilify for baggage not binding unless 
passenger agrees. Bait. & Oliio B. K.. Co. t^. Campbell. 
III., 246. 

Statute of Maine giving holder of ticket stop-over privileges 
not extra-territorial in operation. Carpenter v. Grand Trunk 
R. Co. III., 432. 

Where plaintiff merely went to window to get ticket, and 
finding no agent went away, held, he was under rules rightly 
expelled from freight train for having no ticket. Ind. & St. 
L. E. Co. V. Kennedy. III., 467. 

In action for statutory penalty for making overcharge for 
ticket, plaintiff need not aver that ticket was used. Cincin- 
nati, etc., B. Co. V. Cook. VI., 317. 

Where rule that passenger stopping over must take stop- 
over ticket and present same to conductor, he must do so. If 
not he may be expelled. Yorton v. Milwaukee, etc., E. Co. 
VI., 322. 

Where passenger has not tried to purchase ticket and de- 
clines to pay extra fare he may be expelled; nor can he buy 
ticket at station where expelled and claim to be carried for- 
ward. Swan V. Manchester, etc., H. Co. VI., 327. 

Where ticket is to be "used "on or before certain day, 
presentation to conductor before midnight of day is suffi- 
cient. Auerbach v. N. Y. Central R. R Co. VI., 334. 

Where terms of ticket are for continuous passage, condi- 
tion is fnlfiUed if passenger begins journey at intermediate 
point. Id. 

In Indiana a person cannot be indicted for selling half-fare 
or excursion tickets without license. State v. P17. VI., 340. 

Through tickets. Bight of holder to transfer. Hudson v. 
Kansas Pacific E. R. Co. VI., 688. 

The purchase of a ticket between two stations constitutes 
the relation of carrier and passenger. Wabash, etc., R. R. 
Co. V. Rector. IX., 2C4. 

The purchaser of a ticket from a ticket-scalper in a State 
where such business is not unlawful is entitled to ride on the 
ticket to a point in a State where such business is unlawful. 
Sleeper v. Ponna. R. R. Co. IX., 291. 

Passenger holding ticket to certain destination only entitled 
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to travel on tniins stopping thore. Beanchamp v. Interna- 

tional, etc., E. B. Co. IX., 307. 

Tickets may be made non-tmnsferable. Post v. Chicago, 
etc., E. E. Co. IX., 345. 

Condition on snch a ticket that if transferred conductor 
may refuse to accept it, does not authorize him to take it 
up. Id. 

Where limitation of ticket has expired conductor is not 
bound to receive it, notwithstanding private arrangement to 
that effect between passenger and ticket agent. Damages for 
expulsion in such case. Hall v. Memphis^ etc., B. IL Co. 
IX., 348. 

Time Table. 

Time table which on its face is for employes only is not 
admissible in evidence in suit by passenger for not stopping 
train at place mentioned thereon. Beauchamp t^. Interna- 
tional, etc., R E. Co. IX., 307. 

Tolls. 

Act regulating rates of toll on railroads is constitutional. 
HI. Cent. B. Co, v. People. I., 188. 

The word does not relate to charges for carrying passengers 
in company's own cars. Brown v. Gt. Western By. Co. IX., 
271. 

Sight of toll-road company to collect tolls under laws of 
Colorado. Central & G. E. E. Co. v. People. IX., 546. 
Tramway. 

What constitutes violation of Eng. act prohibiting car- 
riage^ with flange wheels from using tramways. Cottam v. 
Guest. I., 674. 

Trespass. 

See Emiitent Domaik.' 

In action of trespass where damages are less than fifty dol- 
lars, plaintiff is not entitled to costs unless title to real estate 
involved. Kelly v. N. Y., etc., E. E. Co. II., 646. 

In action of trespass for building road over farm, value of 
ties and rails, if they add value to farm, should be considered 
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in estimating damages. Aliterif added no value. Schroeder 

V. St. Paul & P. R Co. v., 298. 

Occupying land without paying compensation is a trespass. 
Basch V. Milwaukee, etc., R R Go. YI., 609. 

If the owner is disseised while in possession, he may main- 
tain an action for trespass. Murray v. Fitchburg R R Go. 
VI., 620. 

Widow is entitled to homestead and may bring trespass. 
Little Kock, etc., R Go. v. Dyer. X., 33. 

When railroad companies are and are not liable to actions 
of trespass. Little Bock, etc., B. Go. v. Dyer. X., 33. 

It is not necessary to allege that in juiy was done yi et armia 
Little Bock, etc., R Go. v. Dyer. X., 33. 

Action does not lie against railway company. Damages 
must be assessed as provided by law. HoUoway v. University 
R Go. X., 36. 

Bight of action does not accrue until track is laid down. 
MulhoUand v. D. M., A. & W. B. Go. X., 99. 

Gompany is trespasser until it has made payment of amount 
of award. Dimmick v. G. B. & St. L. E. Go. X., 105. 

Prior possession is sufficient to sustain action of trespass 
against wrong-doer. International & G. N. R Go. t^. Benitos. 
X., 122. 

Does not lie if begun during condemnation proceedings, 
which, though subsequently held void, are immediately rein- 
stated and terminate in award. Dunlap v, Toledo & A. A. 
R Go. X., 185. 

Trespass on the Case. 

Brakeman and conductor jointly liable for carrying oflf lad 
some distance and setting him down by side of road. Drake 
V. Kelly. IV., 592. 

Trespassers. 

See Children. 

Who are Trespassers. 
Duty to Trespassers. 
Expulsion of Trespassers. 
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Who ABE TBSSPA8SBS8. 

Newsboy on train by conductor's authority held a tres- 
passer. Duff V. Allegheny V. K. Oo. IL, 1. 

Person seeking shelter from rain at station is trespasser, and 
cannot recoyer for injury from defect in building. Leury v. 
Cleyeland, C, 0. & I. E. K. Co. III., 497. 

Foot passenger on trestle-work bridge of railroad company 
is a trespasser and cannot recover for injury. Mason v. Mis- 
souri Pacific E. Co. VI., 1. 

Person crossing at well-worn crossing not a trespasser. 
Phila. & E. B. Co. v. Troutman. VI., 117. 

Where persons walk on tracks between stations they are 
trespassers, and if injured by train, company is not liable. 
McLaren v. Indianapolis, etc., B. Co. VIIL, 217. 

Person walking on switch commonly used as foot-path with- 
out objection held guilty of contributory negligence. McLaren 
1^. Indianapolis, etc., B. Co. VIIL, 217. 

Duty to Tbespassbbs. 

Bailroad company owes no duty to trespasser on train. 
Duff V. Allegheny V. B. B. Co. IL, 1. 

Company owes no duty to trespassers whether adults or 
minors. Cauley i;. P., C. ft St L. B. Co. IL, 4. 

Where child playing on step of engine is injured by starting, 
company not held liable. Chicago & N. W. B. Co. v. Smith. 
rV., 636. 

Where deaf and dumb man walking on track of railroad 
and signal is given of approaching train, engineer is not bound 
to stop. Louisville, etc., B. Co. v. Cooper. VI., 6. 

Duty of railroad to trespassers on track. Where signals are 
given and train at ordinary si>eed and not near crossing, com- 
pany is not liable for injury. Teunenbroock v. Southern 
P. C. B. Co. VL, 8. 

Duty of company to drunken man on track. How far he 
is liable for contributory negligence. Duty of company to 
one on track insensible fro mprovidential cause. H. ft T. C. 
B. Co. V. Sympkins. VI., 11. 

Circumstances held sufficient to show that deceased was 
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killed while on track. Engineer and fireman held not goilty 

of liegligencle. No obligation to Bonnd Bignak. Northern 

Cent E. Co. v. State.' VL, 66. 

. Trespasser cutting grass is not owner untQ it is gathered. 

Lindsay v. Winona^ etc., B. Oa VIL, 488. 

Duty of company to child on irack in cily where he was 
Tisible by engineer. Frick v. St. Louis, etc, B. Co. VIIL, 



Where chOd was mn oyer, engineer may testify it conld not 
hate been on track withoat his seeing it unless it got on from 
ditch. Maroott v. M., H. & O. B. Co. VIIL, 806. 

Where child fell on track and remained asleep and was ran 
oyer: Held, that the facts disclosed negligence on the part of 
the company, and no contributory negligence by child or his 
parents. Meeks v. South. Pac B. Co. VUI., 314 

Parly on track is guilty of contributory negligence, and com- 
pany is not liable for injury unless it failed to use due care 
after discovering party's danger. Colorado Cent B. Co. v. 
Holmes. VIII., 410. 

Where party was killed while walking on track: Held, that 
his contributory negligence precluded recorety. Parker v. 
Wilmington & W. B. Co. VIIL, 420. 

Child trespassing on platform of railroad station and in- 
jured by passing train not entitled to recover, the injury not 
being wilful and wanton. Bali & Ohio B. B. Co. v. Schwfnd- 
iing. VIIL, 644. 

Duty of railroad company as to trespasser on track. L ft 
G. N. B. Co. V. Jordan. X., 301. 

Verdict giving damages for injury to child on track sus- 
tained. Texas, etc., B. Co. v. ODonnell. X., 712. 

Company not liaible for mnning over of person using tiiiok 
as footpath though the servants of the company knew it tvte 
so used. Tamall v. St L., K. C. ft N. By. Go. X., 726. 

BXFCTLSIOir OV TBX8PA88XB8. 

Company liable for reckless expulsion of, from train by dm- 
dnctor, not for malicious expulsion. Pehna. Co. v/^Ootier* 
I.,46L 
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Trespanen— Continued. 

Company not liable for injuries to children trespassing on 
oars of company^ when forced to jamp off by conductor while 
car is in motion. Gauley v. P., C. & St. L. B. B. Go. II., 4. 

Child trespassing on sand-car was ordered to jump off while 
train in motion: Held, he could not recover for injury. Can- 
ley V. Pitt, Cinn. & St. L. E. Co. IV., 633. 

It is within implied power of servants to remove trespasser 
from train. Hoffman v. N. Y. 0. & H. B. B. Co. IV., 637. 

When act of servant in ejectitfg trespasser is act of company. 
Maripn v. Chicago, etc., B. Go. VIII., 177. 

As to measure of force justifiable in removing from station. 
Johnson v. Chicago, etc., B. Co. VIII., 206. 

Where trespasser on engine kicked off while same was in 
motion and injured, company was held liable. Carter v. 
Louisville, etc., R Co. VUL, 347. 



See COKVEBsioif. 

Lies against carrier for goods illegally held under cla^n of 
lien. Marsh v. Union Pac B. Go. VI., 359. 

Transferee of biU of lading may bring trover for goods. 
Forbes v. Boston, etc., B. B. Co. IX., 76. 

A misdelivery of goods by a carrier amounts to a conversion 
rendering him liable in trover. Forbes v. Boston, etc., B. 
R.Co. IX., 76. 

Where grain is deposited in warehouse by carrier and amount 
equal to that transported is delivered to consignee, indorsee of 
bill of lading may maintain trover. Forbes i;. Fitchburg B. 
B. Co. IX., 80. 

Will not lie for ties which have been put in place. Detroit, 
etc, B. B. Co. V. Busch. IX., 151. 

TrnstMk 

See MoBTOAOi. 

How vacancy in trusteeship under mortgage filled where 
mortgage specifies method. M. & A. R R Co. v. Ga. R R 
Oa L, 87a 
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'Power of, nnder a clause In mortgage anthorizing them to 
use the road and on cerfcain conditious to sell it. M. & A. B. 
Co. V. Ga. E. Co. I., 378. 

When security given to trustees to indemnify guarantor of 
land, mortgagor cannot set up invalidity of guaranty. M. & 
A. B, Co. V. Ga. E. Co. I., 378. 

Eight of trustee under mortgage to deduct compensation 
from proceeds of sale under power. Smith v, W. C, etc., B. 
Co. I., 493. 

Powers of, to sell land to railroad company. Peters i;. L. 
&E. G. R Co. L, 583. 

Eight of trustee for bondholders to buy in at judicial sale. 
Duty afterwards as to property bought in. James v. Cowing. 
II., 336. 

A salo by trustee to himself is not void, but only voidable. 
Miller v. Iowa Land Co. III., 27. 

When in possession under mortgage may be compelled to 
make repairs and additions. Jones v. Seligman. IIL, 236. 

Power of testamentary trustees to sell land to railway com- 
pany. Peters v. Lewes & E. G. E. Co. III., 624. 

Will not be charged personally with expense of administer- 
ing trust property. Chaffee v. Eutland E. Co. IV., 212. 

Where trustees of mortgage bondholders execute contract, 
corporation cannot be sued thereon. No novation possible. 
Chaffee v. Eutland B. Co. IV., 212. 

Where trustee for mortgage bondholders has died and a 
substitute is appointed, heir at law of first trustee cannot inter- 
vene. Gibbes v. Greenville & C. B. Co. IV., 459. 

Fact that litigation will ensue and great burden and personal 
liability be incurred, does not excuse mortgage bondholders 
from foreclosing and taking possession. Fire Ins. Go. v. Salis- 
bury. IV., 480. 

When trustees under mortgage may foreclose and take pos- 
session without request of majority in interest of bondholders. 
Fire Ins. Co. v. Salisbury. IV., 480. 

As to constructive trust. Mich. Air Line B. Co. v. Mellon, 
v., 245. 

As to agreement between trustees and railroad company 
for right of way. In re Pigott, etc. VI., 608. 
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Where mortgage need not state functions of trustees. Merc. 
T. Co. V. Portland, etc., E. E. Co. VI., 614. 

Bight of trustees for bondholders to foreclose mortgage for 
non-payment of interest. Chicago^ etc., fi. Co. v. Fosdick. 
VII., 427. 

Trustee Froceas. 

See Attaghmbht. 

Tunnel 

Where company proposes to build a tunnel, it must under 
English Land Clauses Consolidation Act deposit value of ease- 
ment but need not deposit value of land. Hill v. Midland B. 
Co. X., 79. 

Turntables^ Iiguries on. 
See Evansich v, G., C. & S. P. R R Co. VI., 182. 
Nagel V. Mo. Pac. R R Co. X., 702. 

Ultra Vires. 

It is beyond the powers of a railroad company to employ 
policemen to protect property. Edwards v. Midland R Co. 
L, 671. 

Agreement and lease of road held ultra vires and violating 
rights of dissenting minority of stockholders. Boston & P. 
R Co. i^. N. Y. & N. E. R Co. II., 300. 

Contract for transportation for fixed future period not ultra 
vires. Cleveland & M. R Co. v, H. F. Co. III., 471. 

Contract of railroad company to pay or guarantee expenses 
of "Boston Jubilee," held ultra vires. Davis v. Old Colony 
B. Co. III., 643. 

When ultra vires contract remains foundation of right ac- 
quired. Taylor v. South, etc., B. B. Co. VI., 602. 

When issue of bonds is ultra vires, the company having 
obtained and appropriated money from sale thereof cannot 
deny validity. Peoria & S. R Co. v. Thompson. VII., 101. 

Company has power to buy line of another railroad and to 
issue its own stock in payment therefor. Branch v. Jesup. 
IX., 668. 
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Oontract of company to sell iia road and incorporate its 
stock with that of another company, held not ultra yires* Id. 

Contract to assume debts and bay majority of stock, bonds, 
and equipment of riyal road is ultra vires and unlawfuL 
Elkins r. C. & A. B. Go. IX., 590. 

Oonveyance of land by English Bailway Co., when such 
land is not superfluous, is deemed ultra yires. Hobbs v. Mid- 
land By. Go. X., 53. 

Injunction not grantable to compel performanoe of stipula- 
tions in contracts made in consideration of other stipulations 
void because ultra yires. Marietta^ etc., B. Oa v. Western 
Union TeL Co. X,, 387. 

Vnited States Courts. 

See JuBisDicnoar. 

Yariaiifle. 

See PLEADiiira; Pbachob. 

Vendor and Vendee. 

When occupying claimant of land is yendee under a oon- 
tract providing for forfeiture of improvements in case of 
non-performance on his part, he is not entitled in case of 
eviction by vendor to benefit of act for relief of occupying 
claimants. Vance v. Burlington & Mo. B. B. Ga X., 623. 

VlndietiYO Damages. 

See DAHAGB8. 

War. 

Where property in possession of carrier is destroyed by 
army in time of war, carrier not liable. Nashville, 0. ft St 
L. R Co. V. Estes. III., 492. 

Warehouseman. 

See Oabbibbs; Fibbs. 

Where goods are received and placed in warehouse prior to 
transit, company is liable as carrier unless agreement to oon* 
trary. Pittsburg, C. ft St. L. B. Go. v. Barrett IIL, 266. 

Where goods are destroyed by fire, what raises prima facie 
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presamption of negligence which warehouseman is bound to 

rebut Wilson v. S. P. B. Oo, VII., 400. 

Where grain is deposited in warehouse by carrier and amount 
equal to that transported is deliyered to consignee, indorsee 
ot bill of lading may maintain troyer. Forbes v. Fitchburg 
B. B. Co. IX., 80. 

Where goods are stored on platform and notice giyen to 
consignee to remoye them, and he fails to do so for two days, 
mid they are them burned by fire originating in steam com- 
press on company's grounds: ffeld, the company is not liable. 
Nicholas v. N. T. Central B. B. Co. IX., 103. 

In action against warehouseman for goods destroyed by fire, 
burden is on plaintiff to show, that fire was caused by negli- 
gence. Wilson V. Southern Pac. B. B. Co. IX., 161. 

What is sufficient eyidenoe of negligence on the part of a 
warehouseman to go to the jury. Id. 

Under what circumstances carrier is not liable as ware- 
houseman for goods lying on side track. S. ft N. Ala. B. B. 
Co. V. Wood. IX., 419. 

Where carrier stores freight at destination, he is liable as 
warehouseman only. Butler v^ East Tenn., etc, B. B. Go. 
IX., 249. 

Warranty. 

Assignment of all rights under petition for damages for 
taking land does not pass right of action for breach df ooye- 
nant of warranty. "S. Y. ft N. E. B. B. Go. v. Drury. 
X, 518. 

Waiver. 

When performance of seryice, protesting against reduction 
of compensation, not a waiyer of rights under contract. Chi- 
cago, etc., B. B. Go. V. U. S. IX., 48. 

Waters. 

Injunction to restrain laying of oil pipe in bed of riyer 
refused. United N. J. B. ft G. Go. v. Standard Oil Go. 
L, 33. 

Where railroad company as riparian owner diyerts part of 
stream, and so diminishes yolume of water to run mill far- 
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ther down stream^ it must make compensation. Garwood v. 
N. Y. 0. & H. R R. Co. II., 490. 

Bights of owner of navigable stream to get to channel and 
to fill out to and beyond low- water mark are property, and if 
taken, compensation most be made. Carli v. Stillwater St. 
R. AT. Co. III., 226. 

When company liable for injury by obstruction of culvert 
on land of third party. Madden v. Railway Co. III., 232. 

Company is not bound to provide against extraordinary 
floods. Int. & Gt. N. R. R. Co. v. Halloren. III., 343. 

Grant of right of way over land gives no right to flood 
the same. Company not relieved from liability by building 
ditches to carry off water. St. L., I. M. & S. R. Co. v. Mor- 
ris, v., 48. 

Where watercourse diverted by railroad, it is competent to 
adduce evidence as to value of land with slough dammed and 
its value with culvert, and recover damages for difference. 
Statute of limitations does not apply. Van Orsdal v. Bur- 
lington, C. R. & N. R. Co. v., 63. 

Party may recover for diversion of watercourse. Van Ors- 
dal V. B., C. R. & N. Ry. Co. V., 63. 

Owner of lands may turn off surface water by a barrier and is 
not responsible for consequence. H*e cannot stop watercourse. 
Cairo & V. R. R Co. v. Stevens. V., 68. 

Wh^e breaking of culvert dammed water, company is not 
liable for letting it loose, unless done negligently. Mills v, 
G. & C. R. R. Co. v., 66. Cairo & V. R. R. Co. t;. Houry. 
v., 62. 

Land-owner cannot by embankment prevent natural flow 
of surface water or overflowed water from river in time of 
flood. Shane v. K. C, St. J. & C. B. R. R. Co. V., 64. 

Company not liable for collecting and discharging surface 
water on plaintiff's land if works constructed with reasonable 
skill and care. Alitor of a watercourse. Munkres t^. K. C, 
St. J. & C. B. R. R Co. v., 79. 

Where railroad company has fllled up artificial ditch by 
which surface water is conveyed to river, no damages can be 
recovered. O'Connor v. P. du L., A. & P. Ry. Co. V., 82. 

Where road lessens flow of surface water from one part of 
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farm to another, this is element of damage where farm de- 
preciated in value. Pfleger v. Hastings & D. R. Co. V., 86. 

Where owner of land on Mississippi Biver has built beyond 
low-water mark, raili*oad company cannot take land between 
high and low water mark without compensation. Bailway 
Co. V. Ren wick. V., 90. 

Where company constructs embankment over running 
stream, it is bound to erect and maintain culverts to permit 
flow of water. Bryant v. Bigelow Carpet Co. et al. VII., 72. 

Company not liable for damages from overflow of water of 
stream caused by necessary and proper elevation of road-bed. 
Mayer v. N. Y. Central, etc., B. R. Co. VIII., 631. 

Way, Bight ol 

See Cokvetanoe; IifTJUifrcnoH. 

Definition of right of way. Williams v. Western Union B. 
Co. v., 290. 

Wheel, Injury Caused by Defect fat 
See Durkin v. Sharp. VIII., 620. 

Whistles. 

See Cbossino; Siokals. 
Widow. 

See DowEB. 



Yard of Hompany, Injuries Beceived in by Servantu t 

See — ^ 

Kelley v. C, M. & St. P. By. Co. IL, 66. 
Berg V. C, M. & St. P. By. Co, II., 70. 
Hallihan v. Hannibal & St. Jo. B. Co. IL, 117. 
Michigan Central R. R. Co. v. Gilbert. II., 230. 
Kelley v. C, M. & St. P. B. Co. V., 469. 
Lake Shore & M. S. B. Co. v. Lavalley. V., 649. 
McKosker v. Long Island B. B. Co. V., 564 
Herbert v. Northern Pac. B. Co. VIIL, 85. 
Behrens v. Kansas Pac. By. Co. VIIL, 184. 
DeForest v. Jewett. VIIL, 496. 
Penna. Co. v. Stoelke. VIIL, 623. 



Digitized by VjOOQ IC 



Digitized by VjOOQ IC 



Digiti 



zed by Google 



/ 



; / 



Digitized by VjOOQ IC 



if 



m 



•i 



'1 



■^ 



Digitized by VjOOQ IC 






1 



Digitized by VjOOQ IC 



1 



I 




Digitized by VjOOQ IC 



Digitized by VjOOQ IC 



Digitized by VjOOQ IC 



Digitized by VjOOQ IC 



3 tiosotrfim St? 



Digitized by VjOOQ IC 



